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SACRAMENTQO, CALI FORNI A
TUESDAY, JULY 25, 2000, 9:00 A M
---000---

H O BROM: Cone to order

Good norning, |adies and gentl emen.

M. OBrien, you are up and you are doing
cross-exam nation. You had a concern | ast evening about you
wanted to strike some testinony.

MR OBREN. Yes, M. Brown. The only thing | was
concerned about is | thought M. Pyle's answer wandered into
a di scussion or an opinion about riparian rights. And
simply don't think this witness is qualified to render
opi nion on that issue, and, secondly, it is not an issue in
this hearing, and | would nove to strike at |east the
portion of his answer that dealt with riparian rights.

H O BROM: | have asked our Court Reporter to type up
the question and the answer, and if you would Iike, parties,
| can read the question and the answer. That may hel p you

MR. O BRIEN: Pl ease

H O BROM: In reference to the 110,000 increnent
acres, M. OBrien --

Can you hear me in the back of the roomthis norning?

In reference to 110,000 acres, M. O Brien's question

"You didn't attenpt to verify the accuracy of his

nunber s?"

CAP| TOL REPORTERS (916) 923- 5447 447
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M. Pyle, "No."

M. OBrien, "The lands you identified within M.

Mal oney's client group that are suitable for vineyard
cultivation, did you attenpt to determ ne whet her any of
t hose | ands have an adequate water supply within the
aqui fers that underlies those | ands?"

M. Pyle, "No. W did in some of the |lands determ ne
that the extent of the water-bearing material up through the
Paso Robl es formation."

And there was a slight break.

M. Pyle, "Actually, don't really see distinction in
water rights nyself. Because these |ands have not yet been
devel oped but they are within an area contiguous to the
river, then they are riparian supply, and they woul d have
wat er supply even if not necessarily overlying a favorable
area for production of wells."

I's that the issue?

MR OBREN Yes, M. Brown. | think maybe the way to
handle this is to sinply strike after that break that you
nmenti oned, because | think up to that point he was
responsive to nmy question. Fromthat point on he noved into
a di scussion of what | would consider nore water rights
i ssue.

H O BROMWN. So you're proposing the | ast paragraph

the I ast question, "Actually don't really see distinction in

CAPI TOL REPORTERS (916) 923-5447 448
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wat er rights nyself"?

MR OBRIEN: Correct.

H O BROM: Are there any objections to that, M.
Mal oney?

MR. MALONEY: Yes, your Honor

Al'l he is talking about, the way | understand it, | my
have nissed the reading. | don't do very well in audio or
oral stuff.

It seenmed to ne all he was tal ki ng about was the fact
that the and was physically riparian to the river in his
opinion. He adnmitted he knew not hi ng about the water
rights. This goes to the area that we call the potenti al
wat er users area

As you note, the potential water users are --

THE COURT REPORTER | can't hear when you are novi ng
t he papers.

MR. MALONEY: -- speaks in ternms of land that is
riparian to the river. It doesn't talk about rights. W

are not here to talk about the rights, in connection with
this particul ar argumnent.

H O BROM: | think we can nove off of this rather
quickly. | amready to rule on this.

M. Pyle is a geologist; is that correct?

MR. PYLE: Hydrogeol ogi st.

H O BROMN: (Obviously you do not have a | ega
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background or qualified to give a legal opinion on this
issue. So | amnot going to strike the paragraph, but we
will qualify it with ny statenent here that you are not
qualified to give legal opinion. 1'Il leave it in and give
it the weight of the evidence with the enphasis that | just
st at ed.

M5. KATZ: Could | interrupt just a mnute?

H O BROMWN:. You're not changing nmy ruling, are you?

M5. KATZ: No. Carifying sonething.

H O BROMN: Fine.

M5. KATZ: Based on what M. Mal oney just said, perhaps
if M. Pyle substituted the word "contiguous" to the stream
as opposed to riparian maybe that would help matters. It
still gets to the question of whether there is a riparian
right, but that may hel p.

MR. MALONEY: | have no problemwi th that substitution.

H. O BROMN: Thank you, Ms. Katz. | amsatisfied with
the way it is if both the attorneys are.

Thank you.

MR. O BRIEN: Thank you, M. Brown.

H O BROM: Proceed.

---00- - -
/1
/1

11
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CONTI NUED CROSS- EXAM NATI ON OF SALI NAS VALLEY PROTESTANTS
BY MONTEREY COUNTY WATER RESOURCES AGENCY
BY MR O BRI EN

MR OBRIENN. M. Pyle, | want to just nake sure
under stand what you did or didn't do with respect to the
guestion of analysis of the water supply from aquifers
directly underlying these | ands that you have stated may be
subject to future devel opnent.

MR. MALONEY: Your Honor, | object to this whole line
of questioning because he is bringing up this issue about
aqui fers underlying land. | have no i dea what he neans by
that. And it seens to nme it sort of snells about a
di scussi on about water rights. | thought that we are tryin
to keep all this water rights discussion out.

H O BROM: Let's see if you can ask that a little
different, M. O Brien, so we can circunvent that concern

MR OBRIEN:. M. Pyle, as | understand your testinony
and the testinmony of M. Merrill, one of the points you are
making is that the Agency in all its hydrol ogic anal ysis
shoul d take into account the fact that there is going to be
all this new vineyard production in the Salinas Valley.

Is that a fair summary?

MR. PYLE: That is how | understand it, yeah

MR O BRI EN. Seens to nme that in assessing the

validity of those assertions as to new vineyard production

CAPI TOL REPORTERS (916) 923-5447
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one reasonabl e question to ask is whether there is a new
wat er supply for these new vi neyard acreages that you and
M. Merrill say are going to be out there in the Salinas
Val | ey.

Wul d you agree that water supply is a rel evant issue?

MR. MALONEY: nbjection. | amnot sure that M. Pyle
is conpetent to testify about new vineyard devel opment. He
is conpetent to testify about new devel opnent, but not

necessarily new vi neyard devel opnent.

M. Merrill is conmpetent to testify about new vineyard
developnent. | don't think M. Pyle knows anythi ng about
gr apes.

MR OBREN Is that an objection, sir?
MR. MALONEY: Yes.

H O BROMW: Do you have a response?

MR OBREN | amsinply asking himabout the water
supply aspects of this. | understand M. Merrill was the
principal wi tness on new vineyard devel opnent. | amtrying

to get at the question if anyone on that side of the table
has | ooked at the question of whether there is adequate
wat er supply for these new vineyard acres. That is the gist
of my question.

HO BROM: | will permt that. | think you can
answer that without going into water rights. If you've done

an anal ysis of what the demand of 110,000 acres m ght be and
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an idea of where that water may conme from

MR. PYLE: W haven't done any detail ed anal ysis of
t hat .

MR. O BRIEN:. Have you done sone undetail ed anal ysi s?

Let me withdraw that question and ask it this way:

Have you done any quantitative analysis of that issue?

MR. PYLE: What part of it in particular? Wat part of
the issue?

MR. O BRIEN:. The issue is whether you have anal yzed
t he question of whether there is an adequate water supply
for all of these 110,000 acres of |land which M. Merril
says are going to come into vineyard production, whether you
determ ned where the water is going to cone fromto service
those acres.

MR. MALONEY: (bjection. M objection is based on the
followi ng facts: There has been a snall anal ysis done or an
anal ysis done of that very issue. But that analysis was
based on the careful analysis of the water rights. Nowif
M. OBrien wants to get into this discussion about the
water rights in the whole valley, we are nmore than willing
to do that at this stage. Wat he is doing he is opening up
the whole water rights discussion by asking the question
W' ve done that analysis, analyzing the water rights in the
val | ey.

H O BROMW: M. Ml oney has a point here, M.

CAPI TOL REPORTERS (916) 923-5447 453
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O Brien. |If the question was asked, "Have you done an
anal ysis on the demand of those vineyards," then an idea
where the sources might cone from | would pernit that.

MR OBRIEN. | wll ask you that question. Wuld you
pl ease answer M. Brown's question?

MR. PYLE: Yeah. W have done a rough analysis of the
demand that is based on irrigation requirement of about 1.5
feet per acre per year. And --

H O BROM: Excuse ne.

Is that consunptive use or applied water?

MR. PYLE: That is irrigation requirenents. That is
just applied.

And we have | ooked at it with respect to various water
resources. That does get into a water rights issue. W
have | ooked at the central part of the valley as far as a
source and al so outside of the valley floor

MR. MALONEY: At this point, your Honor, we are -- |
object to any further questions along this line unless M.
O Brien wants to get into the whole water rights thing
Because our evidence will show exactly where the water

rights are and part of this analysis is based on the water

rights.

MR OBRIEN. | amnot interested in water rights,
M. Brown. | aminterested in where the water is going to
cone fromphysically. That is all | aminterested in here.

CAPI TOL REPORTERS (916) 923-5447
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| believe | amentitled to ask that because | believe | am
entitled to challenge the validity of this assertion that
M. Mal oney has nade throughout this hearing that there is
going to be 110,000 new acreage of new vineyard in the
val | ey.

| believe in order for this Board to assess the
validity of this assertion it's a reasonable and | ogica
guestion to ask, "Were is the water going to cone fron®?"

MR. MALONEY: W know exactly where --

H O BROM: | would question it. It could come from
imported water. It could cone fromsurface water or
groundwater. | think you can answer that w thout getting

into a water rights issue itself, if you ve nade those

anal yses. If you haven't, that is fine.
MR. PYLE: | think |I can only repeat what | said which
is it could come -- we have | ooked at various sources, from

the valley floor as well as outside the valley floor
surface and groundwat er.

MR. O BRIEN. Have you al so | ooked at sources from
out side the Salinas Valley?

MR. PYLE: No.

MR. O BRIEN:. Has this analysis been reduced to
witing?

MR. MALONEY: nbjection. | have to withdraw the

obj ecti on.
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H O BROM: You're withdrawing it?

MR MALONEY: |I'mwithdrawing it.

MR. PYLE: No, | don't believe it has. | nean | my
have sketched out sone rough nunbers. But the source is
really the key and that gets to the water rights issue. So,
that is as far as | can go, | guess.

MR O BRIEN. Can you tell me, based on the sketching
out that you have done, approximately what proportion of
the water to serve these 110,000 acres would come fromthe
vall ey floor versus sone other source?

MR. PYLE: W haven't gone into any kind of detail Iike
t hat .

MR. O BRI EN. You said you used an irrigation nunber in
your calculations of 1.5 acre-feet per acre of applied
water; is that correct?

MR. PYLE: Yes.

MR. O BRIEN: Have you al so included a conmponent for
frost protection water?

MR. PYLE: That is a very general nunber that would
i ncl ude sone vineyards using frost protection and sone that
may not.

MR O BRI EN. So | understand your answer, are you
saying that the 1.5 acre-feet per acre includes frost
protection water?

MR. MALONEY: bjection. | think the question has

CAPI TOL REPORTERS (916) 923-5447 456
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al ready been answered, your Honor

HO BROM: | don't think so. I'minterested in the
answer nysel f.

MR, PYLE: There's a mxture of the need for frost
protection under that assunption and not. W really didn't
get to breakdown frost protection or not. It is a very
gross nunber for water requirenent for vineyards in the
val | ey.

MR OBRIEN. I'mstill not sure | understand your
guestion, and forgive ne if | am slow here this norning.

The 1.5 acre-foot per acre nunber, in your mnd, does
i ncl ude a conponent for frost protection?

MR. PYLE: Yes. Perhaps not for all vineyards.

MR OBRIEN. M. Pyle, have you reviewed the Notice of
Hearing that was issued by the Board in this proceedi ng?

MR. PYLE: | have briefly.

MR OBRIEN You' re aware then, sir, one of the issues
identified by the Board is whether diversions by ny client
of the water that woul d be appropriated under application
30532 have caused any injury to senior water rights
downstrean? Were you aware that was one of the issues?

MR. PYLE: Yes, | believe so.

MR O BRI EN. And you're aware that that was one of the
issues in this proceeding at the time you prepared your

witten testinony; is that correct?
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MR. PYLE: Yes.

MR OBREN. | would like you to refer to your
witten testinony which is Salinas Valley Protestants'
Exhibit 20. | would like you to show ne where in that
docunent you address the issue of injury to senior
downstream water rights.

MR. MALONEY: (bjection. The docunent speaks for
itself.

MR OBREN. | just want to nake sure that | am not
nm ssi ng anyt hi ng.

H O BROWN: Overrul ed

MR. PYLE: On Page 2, second paragraph fromthe bottom

di scusses the water availability analysis.

MR. O BRI EN:. That is the paragraph that reads:
After | have had the opportunity to review
the Agency water availability analysis as
required by the SWRCB in its letter dated
March 26, 1999, Stetson Engi neers nay prepare
a surplus flow cal culation as rebuttal
(Readi ng.)

Is that the statenent you are referring to?

MR. PYLE: Yes.

MR. OBRIEN:. That is the sum and substance of your

testinmony with respect to the issue of to senior water

rights?
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MR. PYLE: Yes.

H O BROAN: You said on Page 2.

MR. O BRIEN:. Page 2 of Exhibit SVP 20, second
paragraph up fromthe bottom

H O BROMWN:  Ckay.

MR. O BRIEN: Now you stated in that paragraph that
Stet son Engi neers may prepare a surplus flow cal cul ation as
rebuttal. | take it fromthe various statenents of M.

Mal oney that that, in fact, has occurred?

MR. PYLE: Right.

MR OBREN | don't want to get into that at this
point. We will wait for rebuttal to get into the substance
of that.

| assume that the surplus flow calculation relies on
t he SVI GSM nodel ?

MR. PYLE: To a very limted degree, yes.

MR. O BRIEN: You have had the SVI GSM nodel in your
possession for some tinme now, is that correct?

MR. PYLE: | have had various versions of it. Most
recently just for a couple of weeks, | guess is the nost
recent version.

MR. O BRIEN: Those versions were provided to you from
t he Agency, correct?

MR. PYLE: Believe we got one fromthe Agency and one

fromM. Scalmanini's office.
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MR. MALONEY: The record should show, your Honor, that
the last version of the nodel was received after the date
for the testinmony, | believe, date required for testinony
di scl osures.

H. O BROMN: Thank you.

MR OBREN. | believe in your direct testinmony
yesterday you stated that in your analysis you relied on
certain current |land use data that was provided by M.

Mal oney; is that correct?

MR. PYLE: Correct.

MR. O BRIEN. Do you know what the source of that data
was?

MR. PYLE: M. Maloney and his clients.

MR OBREN. Ddyou ever attenpt to -- Strike that.
Let me ask this question first:

Did that data only relate to the | ands owned by M.
Mal oney's clients?

MR. PYLE: | believe so.

MR OBREN. Ddyou |look at |and use data or |and use
in the Salinas Valley other than the | ands owned by M.

Mal oney's clients?

MR. PYLE: Not at that time, not recently, no.

MR OBREN. D dyou ever attenpt to verify the
accuracy of the land use data that M. Maloney provided to

you?
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MR PYLE: No, we didn't have the tine or neans to do

t hat .

MR, OBRIEN:. That is all | have for these witnesses,
M. Brown.

M. Petrovic is here, and | proposed to M. Virsik this
norning, | know he has a tight schedule, |I would be happy in

order to expedite getting himout of here to ask ny
guestions of himnow, and | don't have nore than probably a
dozen questions for himnow. W could get himout of here
fairly quick. If M. Ml oney prefers, we can wait until our
rebuttal case.

MR. MALONEY: We will do redirect now and --

MR. VIRSIK: Then we can have Petrovic so we don't
break the fl ow of the panel.

MR. DONLAN: M. Brown, Taninura & Antle would like to
cross-exam ne the w tnesses as well.

H O BROMN: Thank you, M. O Brien.

M. Donl an, you are next.

---000---
CROSS- EXAM NATI ON OF SALI NAS VALLEY PROTESTANTS
BY TANI MURA & ANTLE
BY MR DONLAN

MR. DONLAN. M. Merrill, | just have a few questions

for you. | don't think I have any nore of M. Pyle. | am

just trying to clarify some of the answers you gave
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yest er day.

MR. MERRI LL: Ckay.

MR. DONLAN:. Is the Mondavi acreage, | believe you said
2,000 acres yesterday that is being planned that you are
working on, in the San Ardo area.

Do you recall that?

MR. MALONEY: Objection. He is nmisstating his
testimony. | think he said it's actually been replanted, |
bel i eve.

H. O BROMN: Can you restate the question, M. Donlan

MR. DONLAN. Have those 2,000 acres been planted in the

San Ardo area?

MR. MERRI LL: The Mondavi portion is about -- it's just
under 600 acres planted. There is plans -- to conplete the
planting will be about another 500. The bal ance of the

2,000 woul d be various other properties.

MR. DONLAN: Are they contiguous properties?

MR. MERRILL: In some cases they are.

MR. DONLAN:. Comprising in total 2,000 acres?

MR. MERRILL: Yeah

MR. DONLAN: Is that property in total one of the
Salinas Valley Protestants as they are referred to in this
proceedi ng? Are you aware of that?

MR, MERRILL: Some of it is and sone of it isn't.

MR. DONLAN: Aside fromthat property and the San
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Ber nabe property, does your conpany, Coastal Managenent,
manage any ot her vineyards or irrigation land in the Salinas
Val | ey?

MR. MERRILL: | do under another conpany called Mesa
Vi neyard Managenent .

MR. DONLAN. Is that vineyard property?

MR. MERRILL: Yes.

MR. DONLAN: Is that located in the Upper Valley or
For ebay area?

MR. MERRI LL: Upper Valley.
DONLAN:  How nany acres is that?
MERRI LL: Planted at the nonment is about 330.

DONLAN:  Are those Protestants in this proceedi ng?

5 2 3 3

MERRI LL:  No.

MR. DONLAN: Are you authorized to speak on behal f of
the Protestants, all the Protestants, in this proceedi ng?
MR MERRILL: | don't know whether | am or not.

MR. DONLAN. Let ne clarify that question

MR MERRILL: | doubt it.

MR. DONLAN: Is your testinony subnmitted on behal f of
San Ber nabe excl usively?

MR. MERRILL: M understanding that is the case.

MR. MALONEY: Wiy don't you ask your questions, and
will object if there is any problens with the question.

MR. DONLAN: | have asked ny question
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I's your testinony subnitted on behalf of San Bernabe
excl usivel y?

MR, MERRILL: Yes.

MR. DONLAN. Thank you

MR. MALONEY: There may -- your Honor, he is submtting
general i zed testinony which woul d be on behalf of all the
Protestants. Al we would do is cumulatively if we asked
ot her people to cone back and speak to this, on the subject
matter. He actually is the nmanager of the devel opment on
one of the other naned Protestants.

H O BROMW:. M. Mrrill, you wish to change your
answer, then?

MR. MERRI LL: Yeah, | probably should. Because there
is also general -- there is general information in ny
testinmony that clearly is outside this, not restricted to
San Ber nabe.

MR. DONLAN:  Your answers are responsive and on behal f
of all the Salinas Valley Protestants?

MR, MERRILL: If | have to choose one or the other, |
guess I'Il choose the latter, yes.

MR. MALONEY: On matters of general nature.

MR. DONLAN: To your know edge, do any of the Salinas
Val |l ey Protestants operate surface diversion facilities?

MR, MERRILL: | don't know.

MR. MALONEY: (bjection. That sort of gets into water
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rights, but we'll let it go. W don't think we should spend
a lot of tinme on that issue.

H O BROMW:. He already answered the question

MR. DONLAN. Are you aware of any plans to construct
surface diversions facilities?

MR MERRILL: | amnot qualified to really conment on
what specifically is a surface diversion facility. You
should talk to an engi neer or sonebody or attorney. Perhaps
you coul d be nore specific.

MR. DONLAN: | will be nore specific.

How does San Bernabe take water for irrigation on its
| ands?

MR, MERRILL: Fromwells.

MR. DONLAN. What is the general depth of those wells?

MR MERRILL: Part of the well fieldis in the --
probably to a maxi num depth of 130 feet, and then we have
additional wells that are up on the bench a little farther
fromthe river that go down about 300 feet.

MR. DONLAN. At any tinme of the year does San Bernabe
take water off the surface of the river?

MR MERRILL: No.

MR. DONLAN: \When was the vineyard | and planted on the
San Ber nabe property?

MR. MERRILL: Planting commenced, as | understand it,

inlate 1971 or into '72, was about the beginning of the

CAPI TOL REPORTERS (916) 923-5447 465



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

pl anting in San Bernabe.

MR. DONLAN: \What was the | and used for prior to the
pl anting of a vineyard?

MR. MERRILL: Varied. Just fromgrazing, row crops,
beans, field crops. Sone irrigated, sone not irrigated,
some grazing.

MR. DONLAN: \When were those reservoirs that you spoke
of yesterday constructed?

MR. MERRILL: They were built as part of -- the vast
majority of themwere built as part of the vineyard
devel opnent. They are -- | believe there were a few
exi sting ones that maybe dated back to the original what
irrigating farmthere was, and there was al so sonme wells on
the property, based on what | have seen in records that
predate the vineyard devel opnent because there was irrigated
farm ng going on there.

MR. DONLAN: The reservoirs that are constructed for
vi neyard purposes, when were those constructed?

MR. MERRILL: From 1970 to -- noninally late '76.

MR. DONLAN: Are you aware of any other simlar type of
reservoir systens in the vineyard industry in the Upper
Val | ey or Forebay area?

MR. MERRI LL: Most vineyard operations that have frost
control, sprinkler-driven frost control, typically use

reservoirs for short-term storage
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MR. DONLAN:. Do you know where those reservoirs m ght
be | ocat ed?

MR. MERRI LL: Throughout the valley. They are used in
vi neyards, row crops, quite typically irrigated agriculture
al ong the Central Coast. Not unique to the vineyard
busi ness.

MR. DONLAN: Do those -- are those filled with water
fromthe Salinas basin, the valley floor?

MR MERRILL: Yes.

MR. DONLAN: Do you recall how many frost days there
were in 19907?

MR. MERRILL: | don't specifically recall how many in
1990. | believe 1990 was a relatively light frost year
whi ch was fortunate since we were short of water. M/ guess
woul d be ten days or |ess.

MR. DONLAN. \What is the average nunber of frost days?

MR. MERRI LL: Average nunber of frost days, and M.
Petrovi c can coment nore specifically on this since he is
operations manager, but it would be nmy guess 10 to 20 days
woul d probably be average.

MR. DONLAN:. Those are all the questions | have,
M. Brown.

H O BROWN: Thank you, M. Donl an

M. Bezerra.

MR. BEZERRA: Thank you, M. Brown. | have very
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limted nunber of questions for M. Pyle.
---000---
CROSS- EXAM NATI ON OF SALI NAS VALLEY PROTESTANTS
BY CLARK COLONY WATER COVPANY &
ROSENBERG FAM LY RANCH
BY MR BEZERRA

MR. BEZERRA: First of all, good norning.

MR. PYLE: Good norning.

MR. BEZERRA: As you nay or may not know, | am Ryan
Bezerra. | amthe attorney for Rosenberg Fam |y Ranch and
C ark Col ony Water Conpany.

M. Pyle, could | get you to take a | ook at Exhibit
SVP, which is acreage cal cul ations for various slopes and
soil qualities.

Do you have that?

MR. PYLE: Yes.

MR. BEZERRA: Could | ask you to | ook at Subsection
2(b), which is entitled Area of SCS Soils Digitized in the
Upper Valley within Protestants' Lands (by soil class).

Do you see that?

MR PYLE: Yes, | do.

MR BEZERRA: Do Protestants' l|lands in a subsection of
your land include any | ands owned by the Rosenberg Family
Ranch?

MR. PYLE: | believe they do.
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MR. MALONEY: Where does Rosenberg Fami |y Ranch own
| and?

MR. BEZERRA: My question is what Protestants' |and ar
reflected in SVP-5. It is not on a nap.

MR. PYLE: On the other; it is that map that you have
there. It is the soils map

MR. BEZERRA: Can you refer for the record to what map
you are directing us to?

MR. MALONEY: SVP-2 as nodified. The map shows sone
hatch marks over what is perceived to be the Rosenberg
property.

MR. BEZERRA: My question goes to Exhibit SVP-5.

It is not ny understanding that the Rosenbergs have
been renoved from SVP-5.

MR. PYLE: It |looks to me as though the cross-hatched
area, which is newto ne as of yesterday, includes a very
smal | fragment of the colored area. That is only --

MR. BEZERRA: | am not exactly clear what col or areas
are on that nap.

MR. PYLE: The colored areas are the soil types. The
green is Cass 1 through 4. The brown is classes greater
than four. So, looking at it fromhere, there is a snall
portion in one corner that appears to be digitized soils
wi thin the Rosenberg property.

MR. MALONEY: Can we identify that portion for the
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record?

MR. BEZERRA: | prefer to ask my questions and then
when you nove those exhibits into the record we can dea
wi th what they reflect.

Is that acceptable, M. Brown?

H O BROMW. Sure. Go ahead. |It's your turn

MR. BEZERRA: Thank you.

So in the Subsection 2(b) when you have the various
acreage cal culations for SCS classes 1 through 8, sonme of
t hose acreage cal cul ations include the Rosenberg Fanily
Ranch, correct?

MR. PYLE: It |ooks fromthe nap there would be a very
tiny fraction. But the answer is yes.

MR. BEZERRA: These acreage cal cul ations are not
entirely accurate; is that correct?

MR. PYLE: They are close to be being accurate within
the accuracy with which they were digitized. Even if we
exclude your parcel, | don't think it would affect the
result very much.

MR. BEZERRA: They woul d i nclude the parcel s of
Rosenberg Fanmi |y Ranch?

MR. MALONEY: (bjection. Wat we have is -- the only
evi dence we have is a small portion of one parcel may have
been included. Not parcels.

H O BROM: | think we're pretty clear on that issue
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MR. BEZERRA: Let ne nove to Subsection 2(c) of Exhibit
SVP-5, which is entitled Area of SCS Soils Digitized in the
Upper Valley within Protestants' Lands (by soil class).

Did the Protestants' |ands in Subsection 2(c) include
any | ands of the Rosenberg Family Ranch?

MR. PYLE: They nay not. This subset, and | apol ogi ze
for not having that Subsection (c) titled very clearly. But
| believe that is referenced above the valley floor. Those
are acreages above the valley floor. It looks to ne from
the map we just |ooked at that -- those lands that were in
guestion were on the valley floor, not above the valley
floor. So | don't believe that cal cul ati on woul d be
af fected

MR. BEZERRA: Are you representing for the record
Subsection 2(c) of Exhibit SVP-5 does not include any | ands
of the Rosenberg Family Ranch?

MR PYLE: | believe so based on what |'ve |earned
yesterday and today. | could confirmthat nore properly by
recal cul ati ng.

MR BEZERRA: Let me nove on to Subsection 3 of SVP-5,
which is entitled Slope of Protestants' Lands Wthin Vested
Ri ghts Lands Above Valley Floor wth SCW Soi
Classifications of 1 through 4.

Did the Protestants' |ands in Subsection 3 include any

properties of the Rosenberg Family Ranch?
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MR. PYLE: The sane response as before. |[If they are
above the valley floor -- if they are on the valley floor
it does not.

MR. BEZERRA: Once again you are representing for the
record that Subsection 3 of this exhibit does not include
any | and of the Rosenberg Fanily Ranch?

MR. PYLE: That is what | believe, although | would be
happy to check ny cal cul ati ons.

MR. BEZERRA: Let ne go back to Subsection 2(b). Now
am | ooki ng at an exhibit we received pursuant to the notice
of public hearing back in June, which did not reflect any
excl usions of the Rosenberg Family Ranch

Can you tell nme on what |egal basis you relied for
i ncluding the Rosenberg Fam |y Ranch within Protestants'
| ands?

MR PYLE: Didn't really use a |legal basis. | was
provi ded some information by M. Ml oney.

MR. BEZERRA: It was provided to you by M. Ml oney as
to what |ands would go to the Protestants' lands; is that
correct?

MR. PYLE: Yes.

MR. BEZERRA: Let ne nake the record very clear

M. Ml oney instructed you to include the Rosenberg
Fam |y Ranch properties within Protestants' |ands in

Subsection 2(b) of this exhibit?
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MR. PYLE: |If the Rosenberg Fanmily Ranch | ands were
included in the Protestants', yes. As all the Protestants,
yes. | lunped those all together.

MR. BEZERRA: Thank you very nuch, M. Pyle, |
appreciate it.

H O BROM: Ms. Lennihan.

M5. LENNI HAN:  No questions.

Thank you, M. Brown.

H O BROMN: Redirect, M. Ml oney.

MR. MALONEY: Can | ask ny client a question before I
start redirect?

H O BROMWN.  Sure.

(Di scussion held off the record.)
---000---
REDI RECT EXAM NATI ON OF SALI NAS VALLEY PROTESTANTS
BY MR NALONEY

MR. MALONEY: | wanted to ask you a coupl e questions
about these naps to clarify things, M. Pyle. |'mlooking
at SVP-1. This map has not been admitted into evidence. |
am supposed to prepare a new map taking off the water
clains, and | think that is the only thing that I am
supposed to prepare, take off the map. | think the red line
is all right. W have had no discussi on about what the
dotted |ine was.

Can you tell me what the area within the dotted line is?
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MR. PYLE: The dotted line represents the boundary of

the water-bearing materials as defined by the USGS in a

couple of different publications, one in particular

groundwat er nodel by Tim Durbin of the Salinas Valley.

MR. MALONEY: Could you tell ne what water-bearing

materials are?

MR. PYLE: Generally regarded as materials that contain

and yield readily groundwater to wells.

MR. MALONEY: Let ne show you exhibit for

identification, Protestants' Exhibit 22. This is a letter

fromM. Sabiston to M. Tucker of the City of Paso Robl es.

Could you take a quick look at this letter. This is

not in our submitted exhibits. It was brought in on
cross-exam nation | ast week.
H. O BROMWN: The parties have copy of it?

MR. MALONEY: | gave out a whol e bunch | ast wee

don't know if they have a copy. Ms. Lennihan's shaking her

head. | assune Ms. Goldsmith probably stole them al

k

A copy of this letter was sent to everybody on July

19t h, 2,000.

H O BROMWN: Just a minute, M. Ml oney, while we are

di ggi ng for ours.

M5. KATZ: W have Exhibit 22, M. Ml oney, as the

m nutes of the Monterey County Recycling Project.

MR VI RSI K: I's our m snark. If it is not 22,
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23.

MALONEY: It is not on the list.

VIRSIK: If it is not 22, it is 23.

KATZ: Just so we get it straightened out.
MALONEY: | apol ogi ze.

KATZ: That is 23.

2 9 2 » 2 D

us. Can | ask you questions?

Have you read it? Has everybody seen it? Can |
ahead? Has everybody seen it?

Can | go forward, your Honor?

H O. BROAN: Proceed.

MR. MALONEY: Does that water-bearing naterial

reflected in SVP-1 reflect the Paso Robles fornmation in the

MALONEY: | apol ogize. It has been m smarked by

go

Upper Valley that we discussed in that Sabiston letter,

Exhi bit 23?2

MR PYLE: Yes, sane fornmation.

MR. MALONEY: Thank you.

Now, how many tines have you physically been in
Upper Valley and exam ned the physical conditions in
Upper Valley?

MR PYLE: Two or three tines.

MR. MALONEY: When you prepared the new | and coverages

of the Protestants, did you exam ne any photographs,

phot ographs of the Upper Valley?
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MR. PYLE: No.

MR. MALONEY: Have you ever exam ned any phot ographs of
t he Upper Valley?

MR. PYLE: Yes.

MR. MALONEY: Have you | ooked at |and coverages based
on these photographs?

MR. PYLE: | can't recall actually. W certainly were
| ooking at |land use with the photographs. Whether we
classified them based on the photographs, | can't recall
It's been a couple years.

MR. MALONEY: Did you ever | ook at any assessor parce
maps prepared by any of the Protestants to determine |and
cover ages?

MR. O BRIEN: Excuse me, M. Brown. | amnot sure what
M. Ml oney neans by | and coverages. Can we have sone
clarification?

H. O BROMN: Thank you. You beat ne to it.

MR. MALONEY: The questions were asked about this
particular map right here, Exhibit 3. And what | am doing
is going into howthis was prepared. Just so we clarify
this it is not com ng exclusively fromny office, but
delivered in formof coverages on assessor parcel maps which
we, the Protestants, in turn gave to M. Pyle's office which
isall I amtrying to clarify.

H O BROM: | amnot sure | understand what you mean
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by "coverages."

MR. MALONEY: Whet her vineyards or not vineyards on
that map. That is the only question

H O BROM: | understand. Do you understand that?

MR. O BRIEN: Yes.

MR. MALONEY: | just want to clarify where the data
canme from

M. Pyle, did you ever | ook at any assessor parcel maps
showi ng devel opnent, et cetera, on these |ands?

MR, PYLE: Yes, we did.

MR. MALONEY: To the best of your know edge, these were
prepared by representatives or the clients themselves -- or
were prepared by Protestants or representatives of
Protestants; is that correct?

MR. PYLE: Yes.

MR. MALONEY: That is all for M. Pyle at this tine.

Now M. Merrill.

M. Merrill, this was your first time testifying before
the State Water Resources Control Board; is that correct?

MR. MERRILL: Yes.

MR. MALONEY: You did not do too well. | amgoing to
try to rehabilitate you now.

At ny request you read the Internet last night; is that
correct?

MR MERRILL: That's correct.
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MR. MALONEY: When you were reading the Internet did
you find anythi ng about the grape devel opment in the
sout hern part of Mnterey County?

MR. MERRILL: Yes. |It's actually been on the Internet,
been on the news, Calloway, a major --

MR. MALONEY: Wit a second. | want to show you
something. | don't have a copy hot off the Internet. W
can get copies during the break. W can probably -- cane
fromthe pressdenocrat.com | amgoing to give a copy next
in order for identification. | believe this is --

MR. VIRSIK: To naintain our pretab system it would be
48. That woul d not be duplicating nunbers.

MR. MALONEY: Exhibit 48. W wll get copies of this
during the break.

H O BROM: Al right.

MR. MALONEY: | should showit to you first.

H O BROMWN:  Ckay.

MR. MALONEY: Sorry to be taking up so nuch time on
this.

It's probably best that he explain it than read the
whole thing. Let himdescribe it. W can do it a |lot
qui cker. Want to make sure you guys have it.

MR OBRIEN. M. Brown, | recognize that the rules of
hearsay in these proceedings are relaxed, but |I think it is

fairly unusual to present a newspaper article and then have
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a witness testify fromthat article not based on his own
personal know edge or personal analysis, but based on the
contents of an article.

We have no idea whether this is an accurate article or
not. W don't have the ability to cross-exani ne the people
gquoted in the article and the person who wote the article.
And | think just froma basic fundanmental fairness
standpoint it is a very unusual procedure, and | would
obj ect.

H O BROMW: M. Ml oney, where are you leading with
t his?

MR. MALONEY: Basically, we are just going to
rehabilitate M. Merrill and denpnstrate -- he knows nost of
the people in the article, of course, in the position of
president of CAWG W are going to get to his know edge of
the wine industry and why it is occurring, is being
confirmed across the world, in the Internet and all the
newspapers. Everything he testified to yesterday as a w ne
spectator is conmon knowl edge. He's going to explain why so
much growth is occurring and the significance of that to the
overall wine industry. It is going to be real quick. The
reason it is taking so long is because everyone wants to
read the article.

HO BROW. | will permt it.

MR. PYLE: The point, and it relates yesterday to the
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guesti ons asked about on what do | base the prediction that
there are going to be significant new acreage planted in
grapes. And | spent quite a bit of tine tal king about the
land availability. And the fact of the matter is that that
is a key component.

Basically, the drive behind this additional grape
planting is demand driven. |It's the phenonmenon of coast al
wine. Coastal is atermthat is big in the wine industry
right now. And basically what is happening is that there is
a significant demand for the type of wi ne grapes that can be
grown on these lands. Typically, the price range we are
tal king about is an 8 to $12 bottle of wine for the mpjority
of this. What that means there is a formula that an $8. 00
bottle of w ne nmeans you have a grape cost of $800 a ton. A
$12.00 bottle of wine is $1,200 a ton. That is a
generality. That is a fornmula to keep in mnd

What that nmeans is you need an area to produce
significant quantities of grapes to serve this grow ng
mar ket segnent, and that when wineries nove to fill the
demand for that product it means you nove out of the warner
tradi tional areas of growi ng grapes, such as the San Joaquin
Vall ey, and they are noving to coastal regions. And coastal
regi ons can be anywhere from Napa, Sonona, Mendoci no down
t hrough Monterey, San Luis Obi spo, Santa Barbara.

Due to the Iimted | and availability in nmost of those

CAPI TOL REPORTERS (916) 923-5447 480



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

counties, Monterey is the logical choice to plant wine
grapes. That is the reason you see articles such as these
showi ng a maj or producer, Calloway which is owned by
Allied Doninic, and this is not the only article. It is a
wel | -known. They just had a press release that they are
novi ng there. They are not the only ones noving there.
Kendal Jackson has a big new winery in Sol edad, their

pl ans. Mondavi has plans for wineries. It is quite well
stated. This is not sone far-fetched number | cane up
with, 1've seen a mrage in the distance. |It's very
realistic.

And while it may seemlike a great many grapes, to see
a hundred thousand new acres, it is a drop in the bucket in
terns of how many grapes are raised in California. And you
can extend that, quite frankly, to other parts of the world
Languedoc in France produces very inportant wi nes and Chil
and so on.

So the point is that when you |l ook froma layman's
perspective at these kinds of nunbers that | am putting
forth, | can understand a certain anpunt of skepticismthat
it seens |like a great many acres of grapes have been
pl anted, how in the world could it be that there could be
demand for this huge nunber of grapes in addition. But
gi ven the magni tude of the market, there is 3,000, 000 tons

of wine grapes produced in California. Mnterey is
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produci ng about 5 percent of the total in the state. Even
if you conmbine San Luis Onispo and Monterey Counties and
Santa Barbara you are only tal king 300,000 tons of grapes
this year. Again, that is not very nmany tons of grapes
conpared to the state, 3,000,000 tons in the state.

So what | amsaying is we are -- amtrying to wap thi
up -- a good percentage of the growh, nay be the majority
of growth, in the future is going to come fromthe coastal
segnment of the wi ne business and a | arge percentage, the
majority we'll subnmit, of the growh of this coastal w ne
business is logically going to occur in Mnterey County.

I can further state that based on the superior quality
of the wines and the feedback we get fromour w neries when
we deliver grapes -- we spend a great deal of tinme in the
spring tasting wines, getting feedback how to inprove the
quality and so -- based on that quality and the fact that
the consuners buy it at a reasonable price of -- the
consuners are getting a value, that they are coning back to
buy nore.

MR MALONEY: | think that is fine on this issue. |
don't think we have to go any further.

H O BROMN: My | ask you a question?

MR. MERRILL: Certainly.

H O BROW:. Stay away fromthe water rights issue.

You are aware of the position that the State Water Board is
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trying to assist in devel oping a bal anced water supply for
the Salinas Valley?

MR, MERRILL: Yes.

H O BROM: W have sent personnel over to try to
assist in this endeavor. W sent noney over in trying to
assi st in balance of supply versus demand for the valley.
And recogni ze that there is currently an inbal ance of supply
versus denand with the 200,000 plus acres that is planted
ri ght today.

Has your group or others addressed the issue of trying
to assist in devel oping a bal ance supply versus denmand for
the valley at the same tinme that you are contenpl ating
additional plantings within the valley?

MR, MERRILL: | think we are. But | think we are
m ndful of the fact that we believe that these | ands on
which this grape planting is going to occur have access to
wat er and properly should be able to drill wells and use the
water. In nmany cases they have been paying taxes for many
years on it, and there isn't any reason to assume that, you
know, whether there may be distribution problenms or there
may be some need for a rationale use plan so that vineyards
have water when they need it and the bal ance of the basin
has water when they need it, which is -- again, we get back
to the type of agreenments such as used in Napa mght be the

way to do it.
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H O BROMW:. Wthin your approach is a redistribution
of existing supplies as opposed to trying to devel op
addi ti onal supplies to balance the whole basin. 1s that the
approach?

MR MERRILL: Based on what | have seen, it is not a
guesti on of enough water, but rather working out the
distribution of the water we have. That is ny understanding
of the situation.

MR, MALONEY: The record should show, and we had it as
an exhibit, water supplies were created in the Napa Vall ey.
Basically, what they did is they had a better distribution
system The engi neers who were representing the County of
Napa in 1970 proposed these new huge water supplies, and the
vi neyard people working with the County and City of Napa
chose not to follow that plan. They devel oped a
redi stribution system

H O BROMN: | understand the Napa anal ysis, and the
use of the reservoirs were put in for flood control or for
frost protection. W understand that.

Let's proceed.

MR. MALONEY: | asked for a stipulation yesterday, and
| wasn't able to get it, and we have a series of coments
made about potentially a hundred to 110,000 acres of 15
percent | and outside of MCWRA's Exhibit 2B. | tried to find

out exactly how many was nonirrigated agricul ture needing
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vegetation within -- excuse ne, outside of 2A. | tried to
find out how nuch was not --

MS. KATZ: Zone 2A?

MR. MALONEY: Zone 2A, which essentially is the zone
covered in part by this application and the San Antonio
application.

| tried to find out how nuch was avail able for
devel opnent within the zone. This would be basically the
zone that M. Scal mani ni spoke to, M. Taghavi or Dr.
Taghavi spoke to. | believe it is shown on Exhibit 2B. |
would like to direct your attention, M. Merrill, to
Tanimura & Antle Exhibit 5.

H O BROMW. M. Donlan, you rise

MR. DONLAN: | would just like to clarify that M.

Scal mani ni did not speak about assessnment zones. He spoke
about hydrol ogi ¢ base.

MR MALONEY: We will talk -- the assessnent zone that
he is tal king about was very sinilar to the area of use set
forth in the San Antonio license. It is not simlar to the
area of use in this license as best we can find out.

H O BROM: This is rebuttal to M. Scal manini?

MR. MALONEY: | am going to ask himabout the question
about devel opnent of potential land in the Salinas Valley
floor based on sonme previous exhibits because that issue was

rai sed yesterday.
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H O BROM: This is rebuttal testinony.

MR. MALONEY: This is rehabilitation

H O BROAN: Rebuttal testinony is linmted to testinony
that has already been presented. It is not a chance for
additional direct.

MR, MALONEY: It is not additional direct. This is
rehabilitation on the issue of how rmuch potential I|and can
be developed in the Salinas Valley. It is a very quick
pi ece of evidence | want to get in the record.

MR O BRI EN:. Relating to vineyard devel opnent ?

MR. MALONEY: Yes.

MR OBRIEN:. On the floor of Salinas Valley?

MR. MALONEY: Yes, additional vineyard devel opnent on
the floor of Salinas Valley. These are questions he asked
yest er day.

| direct your attention to Taninmura & Antle's Exhibit
5, and | am | ooking at Page A4, sonme attachnent prepared by
Mont gonmery & WAt son, Appendi x A of the SVI GSM nodel
extension and verification. This nassive paper that M.
Scal manini filed. [It's just before T&A Exhibit 6.

H O BROMW. W wll give you sone rebuttal tinme, M.
Scal mani ni .

MR SCALMANI NI :  Thank you

MR. MALONEY: It is a |lot of paper

Let's ook at -- | have been | ooking at Page A4,
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Forebay subarea. It shows nonirrigated ag and native
vegetation in 1995, 19,000 acres.

I's that correct?

MR. MERRILL: Yes.

MR. MALONEY: Then Upper Valley subarea, nonirrigated
ag and native vegetati on shows 3,000 acres; is that
correct?

H O BROMW. M. OBrien, you rise

MR MERRILL: Yes.

MR OBRIEN:. M. Brown, This is rather perverse to

have M. Merrill testifying froma docunent prepared by M.
Scal manini or submitted by M. Scalmanini. There is no
i ndication M. Merrill has any know edge of what he is now

being asked to testify to. At a mninmmwe need to have
nmor e foundation on that.

MR. MALONEY: We will get to that.

HO BROM: | will permt this. See where you are
headed.
MR. MALONEY: Essentially, M. Merrill, you have seen

the list of acres there. Are you familiar with the Upper
Val |l ey and the Forebay in Monterey County?

MR. MERRILL: Yes, generally so, yes.
MALONEY: How | ong have you worked there?

MERRI LL: Since 1981.

2 3 3

MALONEY: Are you familiar with what land is
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currently under your -- currently being irrigated in the
Upper Valley and the Forebay?

MR. MERRILL: Generally so, yes.

MR. MALONEY: You | ooked at this report prepared by th
Agency's own engi neer, Montgonery & Watson. | don't know
they are still in existence. They prepared this report. |

essentially nakes reference to this nonirrigated |and.

Do you have any opinion as to what percentage of that
nonirrigated land in Forebay and the Upper Valley wll
becorme vi neyards of the 51,000 acres, | believe?

MR MERRILL: | would think it would be a good portion
of it would be plantable to vineyard. The only exception
bei ng perhaps sonme areas of native vegetation may get into
areas that are unplantable. | would see no reason why a
good portion of that could not be planted.

MR. MALONEY: Basically, when you |look at M. Pyle's
testimony and you | ook at your testinony, you are talking
about a potential 130- to 150,000 devel opabl e acres of |and
in the Upper Valley and the Forebay and the water
availability areas; is that correct?

MR. MERRILL: Yes. Substantially that is correct.

H O BROM: M. Donlan

MR. DONLAN:. | think we will just ask it on recross.

Thank you.

MR. MALONEY: This is going to be a little nore
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controversial. | hope | amallowed to go into it.

H O BROMW: It's been a rather quiet norning.

MR. MALONEY: M. O Brien suggested there m ght be
sonet hing wong with the storage operati on on San Ber nabe
Vi neyards, is that not correct, in your direct exam nation?

MR. MERRILL: | got that inpression, yes.

MR. MALONEY: Do you believe that you are lawfully
storing that water?

MR O BRIEN. njection. Lack of qualification as to
| egal requirenent for storing water.

MR. MALONEY: This was not a problemwhen M. O Brien
was Ccross-exam ning.

Excuse me, | don't nean to interrupt M. O Brien.

H O BROMW. M. OBrien, are you through?

MR OBREN | sinply asked M. Merrill yesterday
whet her they held storage pernits for those reservoirs. |
did not attenpt to get into the issue of whether that was
right or wong. | sinply got the facts out. He is now
asking for an opinion.

MR MALONEY: We are about to denpbnstrate that we have
lawful rights to store the water on San Bernabe Vi neyards.
And this becones a major issue and will be used agai nst us
politically and legally all over the place if that testinmony
is allowed to stand there.

All we are saying is the offer of proof will be as
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follows as to what he will testify to. Make the offer of
proof, that may solve -- whatever you want on this. | wll
make an offer of proof as to what he will testify to.

H O BROM: He will take time to get to the bottom of
the issue before a ruling is made.

M. OBrien

MR OBREN If we open this issue up as to the water
rights of San Bernabe Vineyards, you have opened the issue
of water rights. And | didn't open the issue of water
rights. | sinply asked hi mwhether or not there was a
permt.

H O BROMN: Let nme ask you this.

MR. O BRIEN: Yes.

H O BROMN. You have water rights for appropriation
and diversion and riparian and such, but there is also a
water pernmit to store water. | visualize those as two
separate issues. |If you are talking about a pernit which is
required fromthe State Water Resources Control Board to
store water, | mght allowthat. |If that is what you are
doi ng.

Is that correct, Ms. Katz, is that a water right in
itself rather than pernmit for storage?

M5. KATZ: That would be a post-1914 appropriative
water right. Maybe we can sinplify sone of this. The term

"water rights" has been thrown around for the I ast couple of
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days during this hearing, and it tends to nean different
things at different tines. Sonetimes it is used as just a
clainmed right. | have heard tal k about vested rights. And
| think it might help clarify if the point of M. OBrien's
guestion was did they have a permt, yes or no, that doesn't
necessarily go to the question of was or is a pernit
required. W are just asking do they have one.

And maybe we could sinplify for the record that that is
all M. OBrien was asking, and we are not getting into
whet her such a permit is required or who has what rights to
do what, especially since they are clained rights.

H O BROWN: Good counsel, M. Katz

If you are questioning whether or not a pernit was
applied for or acquired, then | would allow that. But | do
not want to get into the water right itself.

MR. O BRIEN: Thank you

H O BROM: On that basis --

MR, MALONEY: | understand. Could | have sone
clarification questions so maybe we coul d speed this up, and
that would be it.

H O BROM: Go ahead.

MR. MALONEY: There are two things, types of things
that are in play in connection with this storage issue. The
first question the way | see it, and | have been -- | heard

this discussion about this storage, |ack thereof, et cetera,
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in the Napa Valley. The big issue 35 years ago was do you
need a right to store regulatory water and what is
regul atory water.

MS. KATZ: That is not the issue here.

MR. MALONEY: | didn't say it was at issue here. W
beli eve that nost of the storage or probably all of the
storage that is going on in San Bernabe and the testinony
will demonstrate that is regulatory storage. Therefore, no
permt is required to store the water. Nowif M. OBrien
will stipulate to that, we can go on

H O BROM: | amnot sure that is correct.

I's that correct, M. Katz?

MR, MALONEY: Let ne offer further evidence. W
believe that the storage is for |ess than 30 days as
determ ned by the Board as to what regulatory storage is as
the reservoir resources are being managed on San Ber nabe.

H O BROMN: | understand

MS. KATZ: We don't --

MR. O BRIEN: VYesterday he said the water is
occasionally held for nore than 30 days. |f M. Mal oney
wants to ask himthe factual question and he wants to change
his testinmony, he can do that in redirect. 1| don't have a
problemw th the factual question.

VWhat | have a problemw th is when he asked M. Merril

as to whether there were water rights and whether they were
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within their water rights in operating the reservoir. That
is where | think we need to draw the |ine.

H O BROMN: Thank you, M. O Brien.

Now, Ms. Katz.

M5. KATZ: | think anything | say would be redundant at
this point.

H O BROAN: Be redundant; that is okay.

MS. KATZ: It seens to nme that there is two different
i ssues here. And M. OBrien's initial question went to
whet her they had a pernmit fromthe State Board, yes or no.
Not whet her one was required, whether they think one is
requi red, whether they have any type of water right. And
t he questioning now seens to be -- M. Ml oney seens to take
that as perhaps an adm ssion or problem or sonething that

now it is calling into question whether they need a water

right.

MR MALONEY: Wit a second --

H O BROM: Let her finish.

MR. MALONEY: She | ooked at nme whet her she was asking a
guesti on.

H O BROM: | amthe one that directs it.

M5. KATZ: | don't think that it is appropriate to go

into who thinks they need a pernit fromthe Board at this
point or not. W are not getting into the question of

adj udi cating water rights or determ ning whether there is
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unaut hori zed di version that would need a pernit fromthe
St at e Board.

So questions such as M. O Brien was asking are
appropriate. But to the extent that we get into is a permt
necessary or what are they doing within the scope of their
all eged water rights or claimed water rights, | don't think
i s appropriate.

H O BROMN: Thank you, M. Katz

Now, M. Mal oney.

MR. MALONEY: He asked the questions. He opens the
area up. But inplication he represents the County of
Monterey. The County of Monterey is asking questions at a
public hearing about how we are storing this water. Now, we

shoul d be able to respond how we are storing the water

directly. W will respond how we are storing the water
The only issue here is storage of water. It is not the
right to divert the water or anything at all. He opens the

qguestion up. Al we want to do is offer testinobny as to the
color title under which we are storing the water. Has
nothing to do with water rights, but to do with our right to
store the water and the conditions under which we are
storing the water.

M5. KATZ: That is a water right, the right to store
wat er .

MR. MALONEY: He opened the question up
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H O BROMW. Wit a minute. Don't get ahead of nme on
t hi s.

MR O BRI EN. | understand. | apol ogize.

H O BROMWN: The question was asked, and | did get the
i nsinuation that there was doubt in the right to store water
that they were diverting.

Wul d you lay sone foundation for that? Wat do you
mean by that, M. O Brien?

MR OBRIEN. | really had no ulterior notive other
than to understand the nature of that storage that is
occurring. | think the best way to get out of this issue,
if M. Mloney wants to rehabilitate his witness on this
issue, all he has to ask himis the question whether they
are or they aren't storing water for 30 days or nore. That
is the question | asked, and | got an answer that said, yes,
on occasion we store water nore than 30 days.

If he now wants to change the answer to that, that's
his decision and | think that is as far factually that you
need to go. If you go the next step and get into what M.
Mal oney wants to get into, then we start talking about the
nature of the claimof right under which that water is being
stored. | think that is where we ought to draw the line,
that is where you have consistently drawmn the Iine in this
proceedi ng.

H. O BROMN: Thank you, M. O Brien
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M. Mal oney.

MR. MALONEY: Your Honor, the 30-day issue | don't
think is applicable because we are tal ki ng about seasonal
storage. W have sone regulation that is floating around
t hat everybody knows has probl ens.

He wants to establish in this record that we are
violating a regulation of the State Water Resources Control
Board. W are going to denpbnstrate we are not violating the
regul ation of the State Water Resources Control
Board. There is a second problem too.

H O BROM: Wit a minute. Let's take one at a tine.
How do you intend to show that?

MR. MALONEY: | amnot sure that we are storing water
subject to the regulation in excess of 30 days. That is the
first thing.

H O BROMN: That is an easy question. | wll permt
t hat .

MR. MALONEY: That is the first question. Then the
second question --

H O BROMN: Let's see where you are going before | do
permt it. |If that is the singular question you are asking,
| would pernit. Let's hear what the foll ow up question is.

MR. MALONEY: Can | get himto answer that question
first?

H O BROM: No. Gve nme the foll owup question
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first.

MR. MALONEY: The second question is does he have any
-- in his opinion has he been advised that he has any rights
to store water on his property.

H O BROMW: That is all right.

MR. MALONEY: The third question is what was this

advi ce based on if he knows.

H O BROM: That is not all right. | will allowthe
first two questions. | don't want to get into the third
one. That will get you out of this, out of concern of

legality of the conpliance.

MR. MALONEY: We still have a record here, your Honor
where we have the County of Monterey by inplications
suggesting we are doing sonething ill egal

H O BROAN: | amgoing to give those two questions to
nullify it in your mnd

Ms. Lennihan. Before | -- let's see what Ms. Lennihan
has to say.

M5. LENNIHAN: M. Brown, | don't want to conplicate
matters further, but | do have to concur that at |east the
second question goes beyond the scope of this proceeding.
And | would also like to submit, really, the issue of
whet her there are or are not rights to store is not an issue
in this proceeding.

H O BROMN: | understand that. But the question was
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asked, Ms. Lenni han, and he is responding to the question
that M. O Brien asked.

M5. LENNIHAN: My recollectionis that M. O Brien
asked whether there was a pernmt and the answer | don't

renenmber, was no or | don't know And if -- certainly if

M. Ml oney wants to ask that factual question that | would

assune is permissible. But to go into the issue of whether

there has ever been advice on water rights is the sane as
asking a water rights question. | would suggest that the
line be drawn sonewhat narrower in order to avoid us
spending a lot of tine on an issue that really isn't an
issue in this particular proceedi ng.

Thank you.

H O BROMN: Thank you, Ms. Lennihan

Al right, M. OBrien. M. Lennihan said you just
asked if a permt was acquired. Is that your recall?

MR O BRI EN:. That's correct. \Whether they had
obtained a permt fromthe State Water Board for the
reservoir, and the answer was, no.

MR. MALONEY: Your Honor, we have two day -- a day
|ater definition of what went on in that transcript. That
transcript could cost us millions of dollars, because it
suggests that the County of Monterey thinks we are doi ng
sonething illegal

W would like to rehabilitate the witness on that.
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H O BROM: Let's see if we can get the record

cleared up. |If there is doubt here in what may have been

said or intended, could you stipulate to the record that you

were tal king whether or not a permt was acquired?

MR OBREN. | would so stipulate.

H O BROM: And it had no reference to water rights
per se?

MR OBREN | was talking about a permit fromthe
Water Resources Board. To the extent that involves the
i ssue of water rights, | amnot sure | can stipulate.

H O BROMW:. That's right. |[If he stipulates that he
was talking in reference to a pernmit only, if a pernmt was
acquired, would that satisfy you?

MR. MALONEY: Was acquired?

H O BROMWN: WAs acquired

MR. O BRI EN: Acquired.

MR. MALONEY: It doesn't satisfy me because of what

that record | ooked |ike yesterday. After we get through

maki ng a decision on this, | will nmake an offer of proof why

we have the right to store water.
H O BROM: No, | don't want to go that far, M.

Mal oney. You are going to have to give nme sonething | ess

than that.
MR. MALONEY: | would like to ask the two questions
that you -- the exact questions that you proposed about five
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m nutes ago that Ms. Lenni han objected to.

H O BROM: Ask the first one. W will go fromthere,
and | amgoing to let you ask ne the second one and |'I1
reconsider it on whether or not | will allowit. Go ahead
and ask the first one.

MR. MALONEY: Do you know if you are storing water that
is in excess of 30 days that would legally require a license
to store water?

MR. DONLAN:  Obj ection.

MR O BRIEN:. bjection. The second half of the

qguestion gets into the question you didn't want to get into.

MR. MALONEY: | would go back to the transcript. |
t hought your questions were really good. |'d forgotten what
you asked.

H O BROAN: They weren't ny questions, M. Ml oney.
They were yours.

Let's take a 12-nminute break. You gentlenen, the three
of you or the four of you, Ms. Lenni han, put your heads
together and see if you can conme up with a solution for this
probl em

(Break taken.)

H O BROM: We will conme back to order.

| presunme over the break you resol ved those
di fferences.

MR. O BRIEN: Unfortunately not, M. Brown.

CAPI TOL REPORTERS (916) 923-5447 500



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. MALONEY: Your Honor --

H O BROM: It is up to us to decide what we are goi ng
to do. You have asked the first question. Let's hear the
second question again.

MR. MALONEY: | amso confused | can't renenber the
guestions | asked to begin with. You limted the questions
that we can ask.

Do you feel conpetent -- maybe this is the way to
handl e this.

H O BROMWN: Start over again.

MR. MALONEY: Do you feel conpetent to testify as to
when and/or how nuch or how long you're storing water in
reservoirs on San Bernabe?

MR. MERRILL: Generally conpetent. GCenerally
conpetent. But | would suggest the operations manager mi ght
be alittle nore precise.

MR. MALONEY: We would at this point because we are not
allowed to go into full cross-exanm nation on this issue nove
that all the evidence, all the testinony that was elicited
on the issue of the storage, how it is being done, when it
is being done, been struck. W are willing to sit down and
make the follow ng offer of proof. That we have pursuant to
the Treaty of Guadal upe Hidalgo rights to store water on our
land. We are the successors to the ranchos that were

created by the Mexican government between 1830 and 1845. W
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will further offer proof that we had pre-1914 rights which
give us the right to store water on the land. And finally,
we will offer proof that this is merely maxi numregul atory
storage in connection with the storage of water. And we are
not allowed to -- that is what our offer of proof would be.

H O BROM:. M. OBrien

MR O BRI EN. M. Mloney did not object yesterday when
| asked those questions. He waived his right to object to
t he questions when he answered. W have given him an
opportunity to make whatever factual corrections he w shes
to nake on the record on those issues. He nade his record
with his offer of proof. He had the opportunity to ask
factual questions.

| continue to object to anything that relates to
opinions of this witness relating to the water right basis
for that storage. | think we ought to let the witness
answer the question whether there has or hasn't been storage
for nore than 30 days. |If he wants to ask that, then we
ought to nove on.

MR. MALONEY: Can | respond?

H O BROM: Yes

MR. MALONEY: We did not object yesterday because we
felt to us objecting would enphasi ze the point and becone
inflanmatory. W felt under the rules of evidence that we

woul d be able to exanmine in detail all the questions and
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rehabilitate our witness under questions that he'd answer
under cross-examni nation

Failure for us to object yesterday is basically saying
this Board does not give us the right to rehabilitate our
wi tness. W were concerned about objecting. W were fully
aware of the issue yesterday and chose not to object for
that reason. Because we thought we could better
rehabilitate our witness through today when he was properly
prepared on the issue.

H O BROM: M. Donlan

MR. DONLAN. | would like to joinin M. OBrien's
objection and to also state for the record that if you do
allow this line of questioning | think you opened up a whole
battery of issues that you previously ruled on and al so
goi ng way beyond the scope of this proceedi ng and prejudice
parties that nmay or nmay not appear here for the limted
scope of this.

H O BROMW:. Here is ny intent, |adies and gentl enen.

| don't intend to allow that offer of proof, M.
Mal oney. On the other hand, you did ask the question about
the right to store water or a permt. | need sonething to
help nitigate that position for M. Ml oney. | am not
satisfied with what | have heard so far

MR OBRIEN. | will stipulate to strike my question

regarding pernit to storage in the reservoirs.
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H O BROMN: Thank you, M. O Brien

MR. MALONEY: Your Honor, can we | ook over the
guestions this evening that were asked yesterday and see if
we feel that will be enough to solve any potential problenms
that we may have now or in the future because of questions
asked?

H O BROM: | can see the -- Esther, the questions are
not avail abl e?

(Di scussion held off record.)

HO BROMN:. M. OBrien, | would like that direction
W will nove to strike the question that you asked relating
to the storage of water and the right thereof as it may
relate, and I will leave it to you and M. Mal oney to
straighten out the transcripts.

MR OBRIEN. | just want everyone to be clear that |
amwi lling to stipulate to striking that question as an
of fer of good faith to nmoving the hearing along. | am not
willing to strike any of the other factual testinony
elicited fromthis w tness.

H O BROM: | understand, that is my intention

M. Maloney, that is ny ruling. Let's proceed.

MR. MALONEY: Thank you, your Honor

Clarifications on the -- we had sone questions about
vi neyards developed in the Salinas Valley. And their

inmplication this is newto the Salinas Valley, not directly
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but by tone of voice.

VWhat | would like to do is nake reference to sonme nmaps
filed with -- that came out of the Monterey County
Assessor's Ofice of the plats of the San Antonio M ssion
and the plats of the M ssion Sol edad.

Could you tell ne what exhibit nunber they are?

MR VIRSIK: | believe 45 and 46.

H O BROW. M. Donlan, you rise

MR. MALONEY: Can we first identify these for the
record before we go any further?

H O BROM: Let's see what M. Donlan has to say.

MR. DONLAN: | don't think tone of voice should give an
opening for himto put on water rights evidence. | think he
is using all kinds of excuses to get on what you told himhe
can't get in. | would like to bring a stop to this whole
ar ea.

The question was asked yesterday and now he is using
this as a catapult to get all kinds of water rights
information into the record. This has nothing to do with
harm and nothing to either of the other hearing issues.

H O BROWN: Thank you, M. Donl an

MR OBRIEN. My | join that objection, M. Brown?

H O BROMWN. Yes, you may.

M. Bezerra, did you rise?

MR. BEZERRA: | was just looking to find out what these
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maps are, if they are new, to object to the fact we didn't
receive exhibits with sufficient tine.

H O BROMN: Thank you.

MR. MALONEY: May | respond?

H O BROMWN.  Yes.

MR. MALONEY: This has absolutely nothing to do with
water rights. |It's like we are not talking about water
rights. W are tal king about wine. That is the first
t hi ng.

The second thing is these maps are all public records.
We assumed that the county assessor and recorder woul d be
here to identify them These have absolutely nothing to do
with water rights. What these have to deal with is
Vi neyards.

H O BROAN: \What do you have there? | amnot sure --

MR. VIRSIK: Let's identify the maps.

H O BROM: Identify the maps that do what?

MR VIRSIK: |t would be Exhibit Tabs 45 and 46 so it
is clear what we are speaki ng of.

H O BROMN: \What do these maps show?

MR. MALONEY: It shows in -- this is a map prepared by
United States of Anerica, U S. Survey, General Ofice San
Franci sco, California. OCctober 19, 1858, which is a plat of
the M ssion San Antonio. This nmap shows orchards and

vineyards. It shows approximately 25, | think 25 or 30,
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acres -- 33 acres.

And the second is a plat prepared by U S. government,
the office of U S. Surveyor, Cctober 4th, 1858. Showi ng 34
acres. Showi ng approximately 20 acres of vineyard and
orchards, six and a half acres of vineyard of M ssion
Soledad. | amgoing to give it to the witness to | ook at.

H O BROMN: \ere are you headed with this?

MR. MALONEY: Al | want to say is one nore -- | have
himidentify the maps and say this Upper Valley and the
Forebay were the beginnings of the wine industry in the
State of California. That is it.

H O BROAN: For what purpose?

MR. MALONEY: That was one of the reasons that the
vi neyard production will becone so |arge because it has been
mar ket ed across the world.

H O BROM:. M. Donlan

MR. DONLAN: It goes beyond the scope of M. Merrill's

testimony and wel |l beyond the scope of any

cross-examnation. | don't think it is permssible
redirect.
H O BROM: M. Donlan has a point. | don't see where

they relate to rebuttal or point you are headed with this,
M. Mal oney.
MR. MALONEY: The only point we are making, your

Honor, is a very sinple question: This is where vineyard
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production started in California. This is where the w ne
industry in California started.

You are tal king about bal ancing a public policy issue
when you are specifically asking questions of M. Merril
and this is part of what we are going to be discussing
further on in this hearing and how we bal ance --

H O BROAN: Bal ancing public policy?

MR, MALONEY: In terms of how we bal ance the basin and
whose interests have to be nodified and how you nodify these
different interests. And this is part of the marketing
effort that is going on right now across the world. And if
you do not allow us to continue to develop this land, we are
wasting mllions of dollars in marketing efforts throughout
the world in connection with Monterey County vineyard
producti on.

H O BROMW. M. Ml oney, you may wel |l indeed have a

issue. | don't know. But this is not the forumfor that
issue. | don't want to pursue that direction in this
heari ng.

Proceed with your rebuttal, please.

MR. MALONEY: Yesterday -- again, we allowed these
guestions to go forward. | was fascinated they were all owed
to go forward, but who am| to tell what the other |awers
are doi ng.

You were asked a bunch of questions about Napa. Last
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night, did you, and this nmorning did you nake any further
review of the situation in Napa in connection with People
versus Forni?

MR MERRILL: Yes, | did.

MR. MALONEY: Did you make any further review of the
Charl es B. See decision, Decision 1404 of this Board?

MR. MERRILL: Yes.

MR. MALONEY: Did you review-- | amnot quite sure
where it is in this Board' s record, but | will supply
everybody with the exact |ocation of the agreenent for
adj ustnment and settlenent of water rights executed by
downstream | andowners with the City of Napa in April 26,
1978.

It is my understanding this agreement has been
i ncorporated into the license which was issued to the Gty
of Napa in connection with the operation of Lake Hennessey,
and | will make reference to the exact application and
l'i cense nunber.

Did you review that agreenent?

MR. MERRILL: Yes.

MR, MALONEY: In your --

H O BROMW: M. Ml oney --

Ms. Katz, do you have sone words of wi sdom here?

M5. KATZ: You have already ruled, M. Brown, that we

are not going to be tal king about the Napa Valley and the
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reasonabl eness of the Napa Vall ey, whatever they are doing
with this frost protection.

| understand M. O Brien asked M. Merrill questions
related to his witten testinony as to whether he was
famliar with the case that he cited there, and | think this
is -- the questions here are designed to rehabilitate the
Wi t ness on those questions. But | think that they are going
far beyond what the scope of this hearing is.

H O BROW. M. Mloney, Ms. Katz has a very solid
point here. | ruled on this Napa issue several tines.

MR. MALONEY: | agree conpletely with Ms. Katz.
absol utely agree a hundred percent.

H O BROMN: \Were are you headed with this?

MR. MALONEY: |'mjust rehabilitating my witness. M
wi tness was made to look like a fool by the Agency
yesterday. And what the record will show is that he should
not be considered -- we have to rehabilitate himon the
i ssue. The Agency brought the issue up. W are just
rehabilitating himon the issue. It goes to his credibility
and hi s conpetence.

He'd forgotten about a | ot of things he was
cross-exam ned about yesterday. |If he hadn't -- | was
amazed that people didn't junp up all over the place when
the Napa issue was raised. | assumed that that was totally

stricken fromthe remarks, based on your original rule. Now
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we are faced with a situation where the record shows ny
client looking Iike a fool because the questions were asked
of yesterday.

My client may be -- | amnot going to talk about his
foolishness or not. W should be able to rehabilitate him
It is going to his credibility on everything he said with
that testinmony. | amjust here to rehabilitate him that is
all I amtrying to do

H O BROM:. M. OBrien

MR. O BRIEN: May | suggest an approach? | did ask a

coupl e questions about the People versus Forni. | have no
pr obl em what soever with M. Merrill explaining his thoughts
about the People versus Forni. | think that is perfectly

| egitimate.

If we are going to go beyond that to other decisions
and agreenents that M. Maloney has referred to, | think
that goes well beyond anything | asked yesterday and wel
beyond the scope of this proceeding.

H O BROM: Your client, as far as the chair is
concerned, is a credible witness. You have no problemwth
his qualifications with the Chairman. |If you think you have
to pursue sonething further than that, it is at your risk,
M. Mal oney. But we have respect for your witness and his
acconpl i shments. There is no need, in nmy mnd, to further

that in the record.
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MR. MALONEY: | would like to go through this, but I
can't ask for nuch nore out of the Chair in terms of a
wi tness, and | appreciate your attitudes and feelings
towards ny client, and thank you

H O BROMN: Proceed with your rebuttal and circunmvent
this business of rehabilitating your client.

M. Donl an

MR. DONLAN. Can | just clarify the record, we are on
redirect right now, aren't we?

H O BROMN: Rebuttal.

MR. DONLAN. M. Brown, you kept saying rebuttal and
am getting confused. This is redirect?

H O BROM: Yes, redirect.

M5. KATZ: We haven't gotten to rebuttal vyet.

H. O BROMN: Thank you, M. Donl an.

MR. MALONEY: At this tinme | have no further questions
of M. Merrill. | my call himback in connection with our
rebuttal case

Thank you.

H O BROMN: Now we have recross.

M. OBrien

MR MALONEY: Your Honor, can M. OBrien limt his

recross to the issues governed by you order? | am objecting

to any -- so the record is perfectly clear on this, | did

not make those objections in his original recross because
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was afraid it would be inappropriate at the tinme to make
t hem when we could do a better job on rehabilitation.

H O BROM: | have made very extensive notes of your
redirect. M. OBrien would be linmted to the redirect
guestions by you, M. Ml oney.

M. OBrien, it's your turn.

---000---
RECROSS- EXAM NATI ON OF SALI NAS VALLEY PROTESTANTS
BY MONTEREY COUNTY WATER RESOURCES AGENCY
BY MR O BRI EN

MR OBRIEN. M. Merrill, are you generally faniliar

with the history of the wine industry in California?

MR. MERRILL: Generally famliar, yes.

MR. MALONEY: (nbjection. W were going to put evidence

on about the history of the wine industry that showed that

the wine industry started in Monterey County and now we have

an --

H O BROMN: You have to be careful what you ask for,
guess.

MR. MALONEY: What is going on?

MR. O BRIEN. A foundational question.

MR. MALONEY: Excuse ne.

H O BROM: | amgoing to overrule the objection.
Answer the question.

MR. MERRILL: Generally fanmliar, yes.
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MR. O BRIEN. Wuld you agree that in the history of
the wine industry in California that industry has been
cyclical, in the sense of demand that absent flows?

MR. MERRILL: Yes.

MR. O BRIEN:. Wuld you agree --

MR. MALONEY: nbjection. If we get into wine
i ndustry's cyclical stuff we fully intend to put evidence on
agai nst this cross-exam nation with M. Hornbeck,

di scussi ng the whole land use issue in Mnterey County, et
cetera. | want the record to be very clear that this
testinmony is being allowed to continue.

Thank you.

H O BROMN: You haven't heard ny objection or if | am
goi ng to sustain or object.

The question, restate your question, M. O Brien

MR OBREN Certainly. Let's just back up one step
and ask a preparatory question

You stated now in your testinony that you project that
W ne grape acreage in the Salinas Valley will increase by
what nunber over the next 20 years?

MR. MERRILL: Well, we had basically -- my projection

is not unreasonable that we will increase by 100, 000 acres.
That was over 30 years. | don't know that | have fine-tuned
that much. | said 30 years.

MR O BRI EN:. About 100, 000 acres?
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MR MERRILL: Yeah

MR O BRIEN: Now, | believe in answer to ny previous
guestion you indicated that the wine industry in California
is historically cyclical in nature, correct?

MR. MALONEY: (bjection. W are getting into history
again, your Honor. W wll have a historian who will talk
about the history of agricultural production, and that
historian will show all sorts of strange things in Monterey
County.

H O BROMW: | disagree, M. Maloney. | think it is a
very proper question for this wtness.

You nmay answer it.

MR. MERRI LL: The question was, is it cyclical?

MR O BRIEN. Correct.

MR. MERRILL: Yes, to sone degree it is cyclical

MR. O BRIEN. Wuld you also agree that we are
currently in a period of high demand for w ne grapes?

MR. MERRI LL: A period of high demand for w ne grapes,
| would agree with that, yes.

MR. O BRIEN: Wuld you al so agree that that high
demand is related to various factors, including for exanple
consuner taste? Wuld that be a factor in the current
demand for wi ne grapes?

MR. MALONEY: (nbjection. | see no reason to get into

consumer taste on a hearing on what -- this hearing. What
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we are doing is we are opening this thing very, very
broadly. And what it's going to force ne to do is to not
only rehabilitate, but put on direct evidence on all these
issues. | think this is well beyond the scope of the
hearing. But if we want to get into this, | amnore than
willing to put on evidence.

H O BROM: M. OBrien is asking very appropriate
questions for the redirect. | follow your |ine of
guestioning, and it is being permtted.

Proceed.

MR. MERRILL: What is the |ast question?

MR OBREN. | amjust trying to get at the various
factors that go into the current high denand for w ne
produced in California, and I amtrying to elicit your
testinmony as to what you think the various factors are that
play into that demand

Per haps | shoul d just ask you that.

Could you tell me what factors, in your opinion, create
this high demand currently?

MR MERRILL: | think |I covered that in ny -- when
was speaki ng before, that there is general trends toward
hi gher quality wines. You might put quote marks around
quality. Essentially that neans w nes that store |onger
wi nes that have better flavors, w nes that have noderate pHs

and good acid balance. Characteristics generally associ ated
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with fine wines. There is increasing demand, and there has
been for a significant period of time, which tends to push
the denand toward the type of w ne grapes that are produced
in Monterey County.

MR. O BRIEN: Wuld one factor creating such denand be
t he econony, in your m nd?

MR. MERRILL: The econony is a factor

MR O BRI EN. Are you aware of any instances in the
history of California wine industry in which vineyard
acreage has been taken out of vineyard production due to
econoni ¢ circunstances?

MR MERRILL: In California, I amtalking about the
state, there nmay have been instances where pure economcCs,
meani ng supply and demand and price, was the primary reason
that a vineyard was renoved from production. To ny
know edge, in Monterey County that has not been the sole
reason that it has been renoved, but rather a conbination o
other factors which could include vine health, vine age, in
whi ch case the price was nerely one of the factors that
contri but ed.

MR. O BRIEN. Thank you.

H O BROMN: Thank you, M. O Brien.

M. Donl an.

---000---

11

CAPI TOL REPORTERS (916) 923-5447

f

517



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CROSS- EXAM NATI ON OF SALI NAS VALLEY PROTESTANTS

MR DONLAN:

BY TANI MURA & ANTLE
BY MR DONLAN

I just want to clarify one statenent you

made t here when you were being rehabilitated.

You stated that San Bernabe has been paying taxes for

the water that it would use in recently devel oped | ands. |

beli eve the context was in the discussion of an assessnent

zone boundary 2A
MR, MERRI LL:

MR DONLAN:

Ri ght .

Were you saying that they were paying

taxes or assessnents within Zone 2A or within and outside

Zone 2A?
VMR. MALONEY:
hi s know edge.
VR.  DONLAN:
H O BROMW

MR DONLAN:

bjection. This is beyond the scope of

He nmade a statenent.
Try the question again.

Does San Bernabe pay assessnents on | ands

out si de of Zone 2A for Zone 2A?

VR. MALONEY:

H O. BROMWN

VR. MALONEY:
correctly.

VR.  DONLAN:

MR. MALONEY:

Wait a second.
VWhat is the objection?

I amnot sure | heard the question

I can be nore specific, if you like.

Coul d you.
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MR. DONLAN:  You were not suggesting that San Bernabe
was payi ng Zone 2A assessnments on | ands outside of Zone 2A?
MR. MALONEY: nbjection. It assunes a fact not in
evi dence, that San Bernabe has any |and outside of Zone 2A
H O BROM: | don't believe that was in redirect.

MR. MALONEY: | amnot sure. | amnot sure we got int
2A assessnents at all

MR. DONLAN. He said they have been payi ng assessnents
for water.

MR MERRILL: | didn't really say that. | think what
said was a general statement when | think M. Brown was
asking ne as to would the, | guess, a group of grape grower
or a group or sonme group be willing to consider paying for
I think, new sources of water or structures or sonething to
acconmpdate this growh in the wine industry. And | think
nmy reply was that a good many of these |ands have been in
various districts that now envision planting grapes, and
that it was my personal statenment, ny personal belief, that
if there had been assessnents paid within those zones it
woul d be rather silly to be thinking that you woul d be
paying all these years and you woul d be precluded from ever
using any water to irrigate crops.

Al'l 1 was saying, was basically that it is not like we
havi ng been sitting all these years, not paying anything,

whet her it's bonds for the dam or whatever it is. | am not
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saying we are paying for water. | am saying there has been
property tax paynments made of which zone charges are
i ncluded on the tax bill that are higher than if you were
out side these zones. Presumably at sone point there should
be some benefit for that.

MR, DONLAN: Wthin the zone?

MR. MALONEY: (bjection. You are asking for a |lega

concl usi on of the w tness now.

MR. MERRILL: | don't know where the zones go. They
don't go where these lands are. | just know a bunch of them
are on whatever zone you want to use. | know these are

| ands within those boundari es.

H O BROAN: \Wen your attorney nakes an objection you
may want to wait until it is ruled on, but it is your
choi ce.

MR MERRILL: Ckay.

MR. MALONEY: | think this is well beyond the scope of
this water hearing. People pay taxes to President Cinton
I don't knowif he is going to solve the water problens of
Salinas, or taxes to State of California, taxes to
everybody. What does that have to do with -- people are
payi ng taxes. These zones have nothing to do with who has
wat er or who doesn't have water. These are just fignents of
sonebody' s i nmgi nation. W are not even tal ki ng about zones

here. W are talking about areas of use. | think all this
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stuff should be stricken.

H O BROM: | would -- | amthinking probably to your
benefit, these questions. Are you sure?

MR. MALONEY: | think I know the questions | am
obj ecting to.

H O BROM: It sounds to ne like this m ght benefit
your position. Are you sure you want it stricken?

MR. MALONEY: Yes.

H O BROM: \What is your response?

MR. DONLAN: \What are we tal king about striking?

H O BROMW. M. Ml oney, what are you tal ki ng about
striking?

MR. MALONEY: | don't know why we are dealing with --
we have sinple testinmony. He believes that if you are a
t axpayer, you ought to get sone benefit. Everybody believes
that. That is his basic testinony, you know.

And we are getting into zone lines and whether stuff is
in zones or outside of zones.

H O BROMW: That is enough. Ask the question and |
wi |l determ ne whether you are going to get the information.

MR. DONLAN. Maybe it is best that | just withdraw the

question. | didn't think it was that difficult given that
it was in response to a statenment nmade by M. Merrill. But
for the sake of noving this along, | will withdraw the
guesti on.
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H O BROMWN: Thank you, M. Donl an

M. Bezerra.

MR. BEZERRA: Thank you, M. Brown. | think | just
have a coupl e questi ons.

RECROSS- EXAM NATI ON OF SALI NAS VALLEY PROTESTANTS

BY CLARK COLONY WATER DI STRI CT & TANI MURA & ANTLE

BY MR BEZERRA

MR. BEZERRA: M. Merrill, if glassy-w nged sharp
shooters were found in Monterey County woul d that affect
your estimate of the growh of the vineyards in that county?

MR. MALONEY: (bjection, your Honor. This is beyond
the scope of the -- glassy-wi nged sharp shooters are a maj or
issue in the State of California that M. Merrill is deeply
involved init, fighting it with every waki ng hour of the
day, except when he has to testify before the State Water
Resources Control Board.

| do not think we want to get into the gl assy-w nged
sharp shooter in this particular hearing. Maybe M. Minz
wants to have them but | don't think we should get into
t hem

M. Merrill is testifying before the world on this. He
nmeets with President Cinton, whoever the governor is and
t he whol e worl d.

H O BROM: | would really like to hear from your

wi tness. You have been doing a lot of testifying. | prefer
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to hear from M. Donl an

Ask the question again.

MR. BEZERRA: Sure, thank you, M. Brown.

If the glassy-w nged sharp shooter were found in
Mont erey County, would that affect your estimte of the
future growmth of vineyards in that county?

MR. MERRILL: @ assy-wi nged sharp shooters, per se, are
infected with a bacteria called Pierce's disease which then
beconmes the problem A nmjor advantage of Monterey County
is there never has been any confirmed experience with
Pierce's disease in the county. So the fact that the sharp
shoot er would show up woul d only be part of the equation
You have to have the disease. It would have to be a couple
of steps.

In other words, ny answer is the glassy-w nged sharp
shooter, per se, would not.

MR. BEZERRA: Let ne ask the question again. | think
it is ayes or no question. |If glassy-w nged sharp shooters
were found in the Monterey County, would that affect your
estimate of future growth of vineyards?

MR, MERRILL: Not in and of itself it would not. W
have ot her sharp shooters. Sharp shooters are not -- the
gl assy-wi nged gets all the publicity. There are other sharp
shooters in the coastal counties. In fact, Napa has had

sharp shooters for nany years, blue-green sharp shooters
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that have spread Pierce's disease. W have blue-green sharp
shooters, and we don't have Pierce's disease. | don't think
they automatically follow each other. |f you have both, you
definitely would be nore at risk.

MR BEZERRA: You're concerned with the continued
spread of the gl assy-w nged sharp shooters specifically
across the state?

MR. MERRILL: That's right.

MR. BEZERRA: It would concern you as soneone in the
wi ne business if glassy-w nged sharp shooters were to be
found in Monterey County?

MR MERRILL: It would concern ne.

MR. BEZERRA: As people who invest |arge suns of noney
in vineyards, if glassy-w nged sharp shooters were found in
Mont erey County, would that affect the investnent decisions
as to growth of the vineyards in that county?

MR. MERRILL: Could be.

MR. BEZERRA: Thank you very nuch.

H O BROMN: Thank you, M. Bezerra.

Ms. Lenni han.

M5. LENNI HAN:  Absol utely no questions, M. Brown.

H. O BROWN: Thank you, Ms. Lenni han.

That conpletes --

MR. MALONEY: May | also ask one question, your Honor?

H O BROM: You will have rebuttal ?
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MR. MALONEY: One question on the gl assy-w nged issue.

H O BROMN: (bjections?

Go ahead and ask the question

MR. MALONEY: How nuch of your tinme do you spend
dealing on a statewi de basis with the gl assy-w nged sharp
shooter issues?

MR. MERRILL: Probably on a continual basis is probably
25 percent of ny time. Sone weeks it is nuch higher than
t hat .

MR. MALONEY: Do you think you will be able to keep the
ef fects of the glassy-wi nged sharp shooters and Pierce's
di sease out of Monterey County?

MR. MERRILL: | think we have the best chance of any
place in the state. Can't guarantee. | think we have
reasonabl e chance.

MR. MALONEY: Thank you, your Honor

H O BROM: | will give a chance for rebuttal on those
two questions if anyone has one.

Staff.

Do you have some exhibits that need to be admitted into
evi dence now?

MR VIRSIK: Myve to admit into evidence various
exhibits. And starting fromthe exhibit identification
i ndex submitted with the filings originally, and we are

going to withdraw several. And what | propose to do is to
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read which ones we are offering and which ones have been or
that we are going to withdraw. And then whatever the
obj ections may be, can be addressed.

H O BROWN. Ckay.

MR VIRSIK: If that is acceptable.

H O BROM: That is fine

MR VIRSIK: As to Exhibit 1, we already have the
ruling fromyour Honor that that is not into evidence but a
map conprising the client areas.

H O BROM: Exhibit 1 is in or out?

MR VIRSIK: |Is out is ny understandi ng based on the
ruling of the Board. Not withdraw but the ruling of the
Boar d.

That was the one -- Ms. Katz | ooks quizzical -- that
had the water rights clains.

H O BROM: Yes

MR. VIRSIK: Water rights clainms on it.

H O BROMN: Exhibit 1 is out.

MR, VIRSIK: Exhibit No. 2, that is the Protestants'
| ands and soil types. W are going to nove to adnit.

Exhibit 3, that is a nap, nodified '89, '91 |and use
within Protestants' lands. W are going to nove to admt.

Exhibit No. 4, the | and above the Salinas Valley floor
W are going to nove to adnit.

Exhibit 5, which is a series of tables regarding the
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sl ope and soil classification area. W are going to nove to
admi t .

Six we are not going to nove to adnmit.

| believe there was a ruling as to Exhibit 7, 8 and 9
previously. There was actually a ruling to Exhibit 7. W
stipulated that the sane ruling would apply to Exhibits 8
and 9 of that series, and my understanding is those,
pursuant to the ruling of the Board, are not in.

Movi ng forward.

W are not offering Exhibit 10. We may or nmay not
offer it in rebuttal

Exhibit 11 we are noving in, which is the report of the
Bureau of -- a map fromthe -- report of the Bureau of
Soils, U 'S. Department of Agriculture.

Twel ve --

MR. LONG Excuse ne. | would like to point out that
VP 11 is the same as SVP 257

MR. VIRSIK: Correct. Two physically different things,
but they represent the sanme nmap

H. O BROMN: The description is Exhibit 117

MR, VIRSIK: Eleven is --

H O BROMW: Is in?

MR. VIRSIK: W are noving for admi ssion, correct.

Exhibit 12, the Departnment of Interior, the USGS.

There are three maps of surveys from 1908 to 1912. W nove
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to admt subject to, obviously, objections.

H O BROMN: Exhibit 127

MR VIRSIK: In.

H O BROM:. Twelve A, B and C?

MR VIRSIK: W have sheets nunbered 1, 2, and 4
because the USGS marked t hem

H O BROM: 12.1 and 12.2 and 12.3

MR VIRSIK: Correct.

Exhibit 13 a report on an investigation of water supply
requi renents for vineyard frost protection in Napa County.
W are nmoving to admt. W perceive that the ruling of the
Board will prevent adnmission, but we are not waiving
offering it.

14, report on Reclanmation District 1665. W are noving
to admt.

Exhi bit 15 has previously been withdrawn by |etter sent
about two weeks ago.

Moving to adnmit the deposition of Joseph Madruga which
is 16, if | did not say that.

Moving to admit the supplenent declaration of Peter
Pyle in support of plaintiff's nmotion for production of
water data. This is not a declaration that was subnmitted in
connection with any of the notion to quash proceedi ng, just
to be clear about that. A separate declaration. Myving to

adm t.
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The written testinony of Robert L. Hoover, we are
wi t hdrawi ng, which is 18.

Testinmony of Dana Merrill, 19. Mving to admt.

Exhibit 20 testinony of Peter Pyle, we are noving to
adm t.

21, which does not carry a title, but is a -- consists
of the ranch histories of the Salinas Valley Protestants.
We are nmoving to admt subject to an understanding there may
be objections or rulings of the Board that may have an
effect on its admi ssion.

Exhi bit 22, which is the mnutes of a Agency board
nmeeting which was submitted | ast week, we are noving to
admi t.

Exhi bit 23 which is the letter of M. Sabiston from
1960, we are noving to admt.

Exhi bit 24, a correspondence between the Monterey
County, at the tine, Flood Control and Water Conservation
District and this Board, arising 1955. W are noving to
admi t .

25, as M. Long pointed out, is sinply another physical
copy of what is Exhibit 11. W can nove to adnit that
sinmply because it may be a better copy, but it is
duplicati ve.

And Exhibit 26, which is a nap froma USGS soils

survey, we are noving to adnit as well.
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Al'so, we had intended and will for purposes of clarity
of the record nove to admit the protest exhibits that had
been submtted on May 5th, 2000, which had been referenced
by incorporation at the bottomof the exhibit identification
sheet. And those presently, again for purposes of clarity
of the record, consist of Exhibits 27 through, | believe it
is, 39, as far as the tabbing is concerned of the other
vol une that had been submtted.

H O BROWN:. 27 through 397

MR. VIRSIK: Correct. W understand the Board's prior
ruling last week with regard to that naterial as part of the
Board's Exhibit 2. It was offered, but not admtted because
of an objection by one of the parti es.

H O BROM: Al right.

MR VIRSIK: W are, of course, not waiving our
ability to submt further evidence on rebuttal and/or to
submt any of the evidence that is not admitted upon the
Board's ruling in rebuttal should the need arise.

Just to be absolutely clear on the nap exhibits,

Exhi bit 2 and several other ones, we are submitting the
versions that have the cross-hatchi ng marks where the
Rosenberg lands lie just to make sure that there is no
gual ns about that by the parties.

H O BROM: Revised Exhibit 2

MR VIRSIK: W are physically revising Exhibit 2 and
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actually all the exhibits are physically revised with the
cross- hat chi ng marks.

H O BROM: That is 2, 3, 4 and 5?

MR VIRSIK: Correct.

HO BROM: Is that it?

MR. VIRSIK: That is all, your Honor.

MR. LONG Excuse ne. You just offered 37 through 39?

MR VIRSIK: Correct.

MR. LONG That |eaves us 40 through 477

MR VIRSIK: Yes, it does. Except there is also, which
we are not noving into evidence, there is a 48 that was
subm tted today, and those will be in rebuttal, or I am not
addressing themright now, in other words.

H O BROM: 40 through 47 is out and 48 is out for the
time being?

MR VIRSIK: Correct.

H. O BROM: You have offered into evidence

Exhibits 2, 3, 4 and 5 as revised with the
cross- hat chi ng.

Exhibit 11, Exhibit 12.1, 12.2 and the 12. 3.

Exhi bits 13, 14, 16, 17, 19, 20, 21, 22, 23, 24, 25,
26, and Exhibits 27 through 39.

Are there any objections to the offer of those exhibits
into evidence?

MR OBREN: | would object on grounds of |ack of
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rel evance to the nunmber 12 exhibits, 12.1, 12.2 and 12.3; to
Exhi bit 13; Exhibit 14; Exhibit 21, which is the ranch

hi stories; Exhibit 23, which is the Sabiston letter

Exhi bit 24, which is the 1955 correspondence to the State
Board; and all of the Exhibits 27 through 39 on the grounds
of rel evance.

H O BROM: Al right.

M. Bezerra, does that cover your objections?

MR. BEZERRA: For the nost part. | did want to add a
coupl e things, couple of grounds, as to 21 and 27 through
39.

As to the 2, 3, and 4, | don't exactly have objection
but I would quite appreciate it if the maps could be marked
with a key to denponstrate on the map what the cross-hatching
nmeans rather -- just recognize that the record of this
providing will be quite volumnous. | think it would be
hel pful to everyone if the maps thensel ves denonstrate that
t he cross-hatching shows the Rosenbergs are not in those
properties.

MR. VIRSIK: W have no problemw th that. W can just
handwite a | egend saying | ands w thdrawn during course of
hearing or sone such thing.

MR. BEZERRA: What | prefer it says is that Rosenberg
Fam |y Ranch not included within Protestants' lands just to

make it clear
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MR VIRSIK: W're just taking the representation that
those are Rosenberg | ands. W do not want to make a record
fromour clients' perspective that is or is not the
Rosenberg ranch because there is a decree. | don't want to
travel on this again.

We are accommpdati ng the Rosenbergs. W have
physically redacted. W can say |and purported to be
Rosenberg property w thdrawn during course of hearing.

I's that sufficient?

MR. BEZERRA: My concern, M. Brown, is that this
decree that they have tal ked about, they don't know what it
nmeans, what it says. It is an exhibit to this hearing.

It's been a publicly reported docunent for several years.
They had plenty of tine to ook at it and to understand what
properties are or are not within the Rosenberg Fanily Ranch,
are or are not within the Duflock Fam |y Ranch.

This is the one issue that really bothers ny clients is
when are we going to stop having the Rosenberg Fami |y Ranch
included within the Protestants' lands. | sinply ask that
it --

H O BROW:. Wat would satisfy you on these maps so
we can adnmit that in evidence? Wat will satisfy you?

MR, BEZERRA: | think it should state that
cross-hatching refers to | ands of Rosenberg Fanily Ranch not

included within the Protestants' | ands.
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H O BROW. That is what | thought | heard.

MR. VIRSIK: Subject to the decree which M. Rosenberg
put into evidence. | don't want to prejudice ny clients'
right under the decree. Whatever it says. | don't want to
argue what it does or doesn't say, as long as we have it
pursuant to the decree offered by M. Rosenberg. | am not
going to take a position of what it does or doesn't say. It
is part of evidence M. Rosenberg offered. It is fine.

MR. BEZERRA: It specifically refers to the decree and

the recording information of the decree. It speaks for
itself.
MR VIRSIK: That is fine. | don't really want to

spend any nore tine on this particular issue.

MR BEZERRA: Neither do I.

H O BROMN: \What does the | egend say now?

MR. BEZERRA: At this point, M. Virsik and | can work
it out. We will bring it back to the Board if that is
sufficient.

H O BROM: Al right. You work it out at lunch. The
first thing after lunch tell us what to put on the | egend.

MR, VIRSIK: Put it on the record.

MR BEZERRA: | have a few nore exhibits that | had
obj ection to.

SVP-5, as to Subsection 2(b), the witness stated that

t hose properties included the properties of Rosenberg Fanily
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Ranch, and he would have to recal cul ate those nunbers in
order to withdraw the Rosenberg Fanmily Ranch. They are
i naccurate and | ack of foundation.

MR. VIRSIK: The witness' testinobny was that to the
extent there is an error it actually wouldn't nmake any
difference; it is de mininmis. H's testinmony was a portion
of what purports to be the Rosenberg Ranch nay have been
i ncl uded, according to the map, within the ability of the
digitizing to accommpdate slight differences.

H O BROMWN: Triangular portion of --

MR. VIRSIK: Little triangular corner, correct. |
don't think that vitiates its foundation or reliability.

MR, BEZERRA: | think the witness adnmitted it was
i naccurate, that he was instructed as to what to include and
not to include and did not do it out of his own know edge.

H O BROW: W have enough information on the record
fromboth you gentlemen that it will go to the weight of the
evi dence.

MR. BEZERRA: Thank you, M. Brown.

Then as to SVP-21, when that was submitted to the other
parties, it was referred to as a rebuttal exhibit. It was
not included within the primary exhibits subnitted to this
hearing. There has been no witness to testinobny, to
authenticate it, nor to provide any foundation for the

statements nade within it, which are at best hearsay. |
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woul d object to that on | ack of foundation, on hearsay and
on unfair surprise.

H O BROMW: Al right.

Anyt hi ng el se?

MR. BEZERRA: And | have similar objections as to 27
t hrough 39 which were produced yesterday to the parties,
were not supported by the testinony of a witness and have no
f oundati on.

H O BROWN. Ckay. Thank you

MR BEZERRA: | think that covers it.

Thank you, M. Brown.

H O BROMN: You're wel cone.

Ms. Lenni han

M5. LENNI HAN:  Thank you, M. Brown. Martha Lenni han
for the East Side Water Alliance.

Let nme go through the list of exhibits to which we
object and in sonme instances make points of clarification
For the nobst part, our objections are simlar to those
already articulated: i.e., irrelevant, |ack of foundation
in a nunber of instances they are not supported by the
testimony of any wi tness and are hearsay.

The exhibits are No. 5, to which we object only to the
extent that it has water rights descriptions on it which
think the Salinas Valley Protestants may be willing to

redact the vested | ands boundary, that type of termn nol ogy
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whi ch goes to the water rights issue.

Nunmber 11 and 25, which are the same exhibit, No. 12,
No. 13, 14.

H O BROM: 12 is all three parts, 12.1, 12.2 and
12. 3?

M5. LENNI HAN:  Yes.

14, 17, 21, which is the ranch histories as earlier
stated is a surprise set of --

H O BROM: 17 is a new nunber

M5. LENNIHAN: 17 is the supplenent declaration of
Peter Pyle which was -- which | don't know nuch about. It
was not testified to by M. Pyle and is irrel evant.

21, about which | already spoke.

23 which is the letter of M. Sabiston

24 which is 1950s correspondence.

Then 25 which is the sane as 11 and we've al ready
di scussed.

And finally, the group of Protestants' Exhibits 27
t hrough 39, which were not produced in accordance with the
rules of the Board for prehearing testinony.

H O BROWN. Ckay.

Any ot her objections?

MR. DONLAN. | join in all those objections on behalf

of Taninmura & Antl e.

MR OBRIEN. M. Brown, may | supplenent ny objections
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sinmply to join in the various grounds stated by M. Lenni han
and M. Bezerra?

H O BROMW: Al right.

MR. O BRIEN. Thank you

H O BROMN:. Any conment ?

MR. VIRSIK: Let ne make responses to various ones.

Exhibit 21, we are going to withdraw at this tine. W
may put it in rebuttal, may not. Dispose of that right
now. Not withdraw, we are not offering it into evidence.

H O BROMW: Not offering for the tine being

MR VIRSIK: | already responded with respect to
Exhibits 2 through 4. That is the maps. M. Rosenberg will
figure that out.

Wth respect to Exhibit 5, which is a Rosenberg -- two
obj ections. A Rosenberg objection, which | believe your
Honor al ready resol ved about the weight of evidence. The
second objection was the description of water rights
description. W can change that. | think that was part of
the record, actually, that the | egend descripti on would be
changed to water use or sonething along those simlar
lines. | think we can neet the objections as to 5.

I amgoing to skip around a little bit as ny notes
i ndi cate.

On objection to Exhibit 17, which is a separate

decl aration of Peter Pyle. Two responses. One, M. Pyle
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testified that he had reviewed his testinony exhibits and
they were accurate. And two, during his direct testinony he
relied on one of the attachments to that exhibit about
reservoir inflows or releases. | don't recall what it was.
Rel yi ng on data supplied by the Agency, and | believe he
referenced it during his direct testinony. He may not have
said this is Exhibit 17, page so-and-so that | amtalking
about. He tal ked about the data he received and was
referring to, is nmy best recollection of his evidence.
woul d say there is nothing objectionable about it on that
basi s.

Wth respect to the collective Exhibit 12, which is
12.1, .2 and .3, three naps, we are going to -- we are not
offering at this time. W are going to possibly withdraw it
-- offer it in rebuttal if the case may be. So we need not
travel on those.

Exhibit 13, | think | indicated that that is potenti al
subject to the Board's ruling, which is a report on the
frost protection systemin Napa, and M. Merrill does, in

fact, reference that exhibit in his witten direct testinony

and he spoke of it, | think very briefly, during his oral
m ght have been cross. It may have been direct. | don't
recall. But | have no further response to Exhibit 13.

Exhibit 14, we are going to withdraw at this ting,

subject to offering during rebuttal, subject to objection
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Exhibit 23, which is the letter of M. Sabiston, |

bel i eve there was objection as to relevance. | think --
m ght have been a lack of -- that we had not produced it in
time, | believe was the other type of objection. | think it

was raised by Ms. Lennihan, or so ny notes indicate. A
tinmeliness objection, if | understood. It was introduced on
cross-exam nation, first of all

Second of all, as to relevance, M. Pyle equated that
letter with -- the content of that letter, M. Sabiston's
opinion with the USGS boundary which is sketched on one of
these nmaps, finding that the USGS boundary is consi stent
with a letter, not official, witten by an enpl oyee of
State Water Resources Control Board 40 years ago. That is
addi ti onal support for the reasonabl eness of himrelying on
the USGS Iine that is contained on one of the maps.

And Exhi bit 24, which is the correspondence in the nd
'50s between the -- anong the Agency and the State Water
Resources Control Board. That had been offered in
cross-exam nation to M. Madruga regardi ng reservoir
operations. That is probably properly a rebuttal exhibit
because we had taken M. Madruga out of order based on the
representations -- acconmnodati ons of counsel

H. O BROM: 247

MR VIRSIK: 24. Presumably that should wait for

rebuttal. Looking at it a second tine.
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That will leave us, | believe, with Exhibits 27 through
39.

H. O BROM: 25, 26.

MR VIRSIK: 25 is the map from 1901, from 1901 soils
report, which was used in cross-examnination of M.

Scal mani ni which -- 1 amtrying to renenber what the -- the
objection was as to relevance, if | recall.

H O BROM: Ms. Lennihan, was it not?

MR. VIRSIK: M. Lennihan's objection

M5. LENNIHAN: | did object.

MR VIRSIK: It is relevant certainly to the history of
Salinas Valley. M. Scal manini was testifying that he had
revi ewed those Salinas Valley through the later -- on the
second version of cross determned 1944. And the first part
of cross before it was cut was establishing that he had not
| ooked at any of the land history and docunents fromearlier
in that period. That is exhibits both 25 and 26, which 25
is the sanme as 11.

H O BROMN: There is no objection on 26 now?

MR VIRSIK: | thought | heard one. | will not worry
about that one.

H O BROAN: 27 through 39.

MR. VIRSIK: Leaves us with 27 through 39. Recogni zi ng
t he procedural posture that we went through |ast week with

respect to the exhibits of the State Board | abeled as 2,
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very briefly for the sake of clarity of the record, | am
going to repeat the arguments that | made or partially
made.

One, that the Notice of Hearing states that Exhibit 2
will be offered by the State. | understand that it does not
say it is accepted. It will be offered by the State. Qur
i ndex submitting our exhibits states, not even in a
footnote, but in a place where exhibits go, that we are al so
relying on the exhibits that have been submtted to the
State Water Resources Control Board and for the sake --
therefore, | have not specifically listed such exhibits and
docunent on this list, relying on the Notice of Hearing
stating that they would be offered. Understanding that they
are not accepted but would be offered.

H O BROAN: You are tal king 27 through 39?

MR VIRSIK: Correct.

H O BROMN: You are withdrawi ng those for the tine
bei ng?

MR VIRSIK: No, | amnot withdrawing. | am
responding to the objection of surprise. The surprise is,
as | stated | ast week, is disingenuous because the docunents
had been submitted May 5th and we have given notice to
everyone that they, in fact, had been subnitted May 5th, and
stated that we could nmake copies. No one asked for them

The second point, perhaps nore inportantly, is that the
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Notice of Hearing states that the records that had been
subm tted woul d be offered, and every party presumably had
the opportunity within the Notice of Hearing period to
review the exhibits that would be offered as a State
exhibit. So they could not conpare a surprise of not seeing
or not having those exhibits. |If there was any concern that
our protest -- any confusion that our protest would have our
exhibits or the protest would have no role at this hearing,
that was determined to not be the case when the Notice of
Heari ng was sent out stating that State's Exhibit 2 would
include the files. And, again, we are not nmaking the offer
W may, depending on the ruling, may or nay not nake further
showi ngs upon rebuttal as to Exhibits 27 through 39.

H O BROMW: M. Katz, you have a coment?

M5. KATZ: | just want to clarify one nore tine since
this has cone up again that all parties, according to the
instructions in the Notice of Hearing, are required to
identify specifically what itens they are proposing to
i ntroduce and rely upon. And the general statenent that
they are going to rely on exhibits and papers in our Exhibit

2, proposed Exhibit 2, which was withdrawn, | don't think is

sufficient. Now that doesn't go to whether we should admit
it or not. It's just a comment to clarify that is alittle
di si ngenuous to say that, well, they just said they would

rely on all this stuff. They have to identify it
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specifically. That is the purpose of prehearing submttal
requirenents.

H O BROWN: Thank you, Ms. Katz.

I's there any further coments on --

| amgoing to adnit into evidence Exhibits 2, 3, 4 and
5 as revised, or to be revised, by you and M. Donl an.

MR, VI RSI K: M. Bezerra.

H O BROMW:. Bezerra. | amsorry. O course,
Bezerra.
So if there is -- if you can't resolve that |egend, |et

me know first thing after lunch and I will reconsider
admtting theminto evidence.

MR, BEZERRA: M. Brown, | don't think there is a
problemw th Exhibit 5. Exhibit 5is a text docunent that
M. Pyle prepared that calculation. | think it is 2 through
4.

H O BROMN: You had a question on 2(b) of 5 1 thought.

MR. BEZERRA: Yes. That wasn't as to a legend. |

suppose we can put a legend on there. | guess |I'd
appreciate that as well. |If they're willing to do that, |
apol ogi ze, | didn't quite understand.

MR. VIRSIK: W can put a footnote, whatever it is,
that needs to be put on there.
H O BROMN: Ms. Lennihan.

M5. LENNIHAN: M. Brown, you may have been referring
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to ny objection to 5, which had to do with the |abeling of
that and other exhibits with titles that were water rights,
related titles. And | believe that there was an offer by
the Salinas Valley Protestants to anend t hose, and which
am sure we can work out.

H O BROM: That woul d take care of that issue

Thank you, Ms. Lennihan

I will admit into evidence, if there are no further
objections, 2, 3, 4, 5, 13, 16, 19, 20, 22 and 26. Those
appear to be resolved without further coment. 13 there is
an objection to.

Did | say 13?

UNI DENTI FI ED VO CE:  Yes.

H O BROWN: Thank you. | did not nean to include 13
for the time being. So let me do it again. | beg your
par don.

I will consider admtting into evidence, 2, 3, 4, 5,

16, 19, 20, 22, and 26, if there is no further objections.

Seeing none, they are so adnmitted into evidence.

Then | plan to adnit Exhibits 11, 13, 17, 23, 25 and 27
t hrough 39 and gi ve themthe wei ght of evidence.

And objections to that?

MR OBREN | believe in particular, M. Brown,
Exhibit 23 is the Sabiston letter, which deals not only with

the | ocation of the basin but also with -- there are
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statenents in there about surface water versus underfl ow

versus groundwater that | think previously you had indicated

are not proper subject of this proceeding. M preference
woul d be to exclude that document fromthe record.

But if the Hearing Oficer were so inclined, if we
could admt it for the very linmted purpose of whatever is
in there regarding the outline of the basin and not allow
the statenents in there with respect to underfl ow or
di stinctions between percol ati ng groundwat er and underf| ow,
that those would sinply not be in the record of this
proceedi ng.

Havi ng now spoken out |oud and thought out | oud,
probably my preference would be to keep that exhibit out.

As to Exhibits 27 through 39, if you read through thos
exhibits, nmost, if not all, of themare essentially water
rights sumaries and water use summaries. W have been
through at some length in this proceedi ng di scussions and

objections relating to water rights. And you rul ed

e

consistently that we are not going to get into water rights.

| think by letting in 27 through 39 you have opened that
door again. My preference would be not to do that.

H O BROMN: Thank you, M. O Brien.

Ms. Lenni han.

M5. LENNIHAN:  Yes, M. Brown. | think starting with

respect to 27 to 39, that is just what M. O Brien just
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tal ked about, that is the individualized water rights
materials to which we continue to object for the reasons
al ready stated

Exhibit 11, which is the sanme as 25, the Salinas Valley
Protestants said, | believe, that they are not noving it
into evidence at this tine and, therefore, it should not be
on your list.

H O BROM: | beg your pardon, | think they did
i nclude Exhibit 11

MR VIRSIK: W did. It was used in cross-examn nation
of M. Scal manini.

H O BROM: They are offering it.

M5. LENNIHAN:  Well, then, | apologize if |I erred. The
difficulty with that exhibit is that that is a 1901 map
which the plaintiffs, | believe, are seeking to introduce
again on a water rights argunent. And with respect to
relative priorities of water rights in the basin, which is
not in issue in this proceeding, and, therefore, | argue
that it is not relevant and the foundation for it has not
been laid. | believe that the way it was used in M.

Scal mani ni's cross-exam nation, and | am sure sonebody will
correct me if | err, was to determine that he had not
reviewed history prior to the 1940s. That testinony cane
out and if it stands it should suffice for Protestants'

pur poses.
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H O BROWN. Thank you, Ms. Lenni han.

M5. LENNI HAN:  Just a few others that you did announce
your intent to include, M. Brown.

The letter of Sabiston, | share the concerns of the
Agency with respect to --

H O BROM: Which one is this?

MS. LENNIHAN: The letter of M. Sabiston, which is a
fornmer State Water Resources Control Board enpl oyee, No. 23.

H O BROM: Al right.

M5. LENNI HAN:  The scope is overbroad. And that
exhi bit shoul d be excl uded.

25 is the sane as 11, and | have already articul at ed
our concerns and objections to that.

And 27 to 39 | addressed at the beginning, so | think
that covers the list.

Thank you, M. Brown.

H. O BROAN: Thank you.

M. Bezerra.

MR. BEZERRA: Yes. Thank you, M. Brown.

As to the 27 through 39, M. Virsik's essential
argunent in favor of those is that the State Board had
indicated it was going to offer its files so, therefore, the
Salinas Valley Protestants should be able to put in their
files as well. However, both the State Board regul ations

and the hearing notice fromthis hearing state how parties
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are to admt exhibits by reference. And in particular
Title 23, Section 4 -- 64 A 3 of the California Code of
Regul ations states that exhibits may be adnitted into
evidence if otherwi se adm ssible. And | don't think there
is any showi ng that these exhibits are adm ssible in any
way. There is no witness to authenticate them There is no
wi tness to provide foundation for them They're hearsay.
So | don't think they should come in under that regul ation
In addition, under the Board's hearing notice on Page
2, Subsection 49(c), it states if docunents are subnitted as
exhibits by reference, the parties offering such docunents
shal | advise the other parties with whom exhi bits nust be
exchanged the title of the docunments, the particular
portions on which they rely, the nature of the contents, the
purpose for which the exhibit will be used when offered into
evi dence and the specific file folder or other exact
location in SCRCB's files where the documents may be found.
M. Mal oney nade conment earlier about someone dunping
a mass of papers on soneone else. That is essentially what
is going on here. There is a mass of paper that tal ks about
wat er right clains, and we haven't been pointed at any
particul ar portions as relevant or not rel evant or what
pur pose they go to.
I would object to their inclusion as nass. |If they

want to bring themup in rebuttal, put on a witness to
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testify about them that is just fine. Then |I can
cross-exam ne that witness. | can't cross-exani ne these
exhi bits.

Thank you.

H O BROMN: Thank you, M. Bezerra.

M. Donlan, you rise.

MR. DONLAN: | don't want to belabor it. | concur
with and join in all the reasons stated before ne. | would
like to reenphasize that 27 to 39, the very reason that many
of us are here and given the assurances that you nade at the
outset of this hearing in your order, nany of us believe
that this kind of stuff would not come into the record.

This is a backdoor attenpt to do just that.

| would like to further point out that Exhibit 23, the

Sabiston letter, I amnot even sure it is what they say it
is, as far as where it originated. 1t has no |etterhead on
it. | suggest that it hasn't been properly authenticated.

H O BROMN: Thank you, M. Donl an.

MR OBRIEN. My | sinply join in the grounds stated
by M. Donlan and Ms. Lenni han and M. Bezerra, please?

H O BROW. M. OBrien, yes.

Here is ny ruling. | will adnmit into evidence, giving
t he wei ght of evidence, Exhibits 13, 17. Then offer the
opportunity to respond on the Exhibits 11, 23, 25 and 27

t hrough 39 before | rule on those.
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M. Virsik.

MR VIRSIK: Exhibit 11, which is the same as 25, M.
Lenni han's objection, and | presune that everybody else is
joining intoit. Her objection --

H O BROWN: The 1901 map?

MR. VIRSIK: The 1901 map showi ng the northern part of
the Salinas Valley with sloughs or swanpland or what have
you. The purpose of her objection, if | understood
correctly, is that it has a water rights color to it. That
is a basis on which one could assert a priority of rights,
for exanple. It may be a basis on which one could assert
priority of the rights. But it was used, she adnmits, and
presunably the Board can confine its reliance on the exhibit
as to what -- as to the history that M. Scal manini did not

study. That is why it was offered under the circunstances,

and that is what it is for. It may be used creatively a
nunber of other ways. Presunably the Board will not do
t hat .

H O BROMN: Does that satisfy your concerns?

M5. LENNI HAN:  Unfortunately, M. Brown, no. The
reason to admit an exhibit is because an adequate foundation
has been laid and that the exhibit is relevant. Neither has
occurred in this instance. In fact, what did happen was it
was used as a basis for cross-exam nation which is fine.

That is different than admitting it as an exhibit. M.
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Scal mani ni's response was that he had not gone that far back
interms of history. The history of water devel opnent in
the northern Salinas Valley is not in issue in this
proceedi ng. You have al ready determ ned that several tines,
and | am concerned that the Protestants are ignoring that
ruling.

What | mentioned earlier is that they did get their
point across in the testinmony, which is to establish the
scope of review that M. Scal mani ni had undertaken to which
testi mony we have no objection. W do object to the
introduction of this exhibit.

H. O BROMWN: Does that apply to 25, also?

M5. LENNIHAN: | believe they are the sane.

H O BROM:  Sane.

V5. LENNI HAN:  Yes.

MR. VIRSIK: Yes.

H O BROAN: So you see no conpromi se on any revision
or description or words in the record that you would be
satisfied with admtting this into evidence.

M5. LENNI HAN:  Absolutely not. And | see no reason to
admt it even as to Protestants' purpose as stated.

H O BROMN: M. Virsik, comments?

MR VIRSIK: Sinmply that this is not a jury trial. The
Board presunmably knows how to | ook at an exhibit for a

l[imted or broad purpose or what have you. | amnot sure
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that the issue of northern water rights has cone up that it
would be linmted. | amnot saying it is relevant, but |
don't recall that being any part of the ruling here. But
that it goes to M. Scalnmanini's credibility and ability as
a witness testifying about the history of the Salinas

Vall ey. He was very know edgeabl e about the south. He said
he | ooked at the south nostly. W |ooked at sonethi ng
earlier in tinme at the other end of the valley. And the
Board can make with it what it will, give whatever weight is
appropriate. | amnot sure how --

H O BROM: The Board will nake a determi nation. W
have enough information to make a deternination on Exhibits
11 and 25.

How about 23?

MR VIRSIK: The Sabiston letter.

MR. DONLAN: Clarification, 11 and 25 are the sane
document ?

H O BROMWN. Right.

MR. DONLAN.  You're lunping those together and you al so
are not taking any nore statements on 23?

H O BROM: You want to take one of those nunbers out,
M. Virsik, 11 or 25? It may be confusing.

MR VIRSIK: Let's call it 11. |It's easier.

H O BROM: 25 is elimnated as an exhibit. There

will be a blank space there.
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23, comments on 23, M. Virsik.

MR. VIRSIK: The objection | think was as to rel evance
as to whether it -- anong others as to relevance. Does it
really say -- what does the content really say about the
USGCS line. O course, it is not about the USGS [ine. It is
about the water-bearing formation, which happens, according
to M. Pyle, coincides nicely with the USGS line.

The other portion of the letter which may be
obj ectionable to M. O Brien or others about the underflow
or other determ nations, again much |ike now just Exhibit
11, the Board presunmably knows why it is reading the letter
what weight to put on the letter. | amnot sure we need to
black line the whole thing or sonething like that. Maybe it
goes to the wei ght of evidence, as everyone knows M.
Sabiston is wong. | don't know what it is.

H O BROM: Comments.

MR. DONLAN: We are not as much concerned about your
know edge. W know that you can | ook at the evidence and
give it the proper weight. W are concerned what would will
be in the record for this hearing and how it might be used
by other parties. | would like to state that initially.

This Sabiston letter, | don't even believe it
originated fromthe State Water Board. So | would like to
-- there is no foundation. There is no authenticity here.

It is conpletely irrelevant. |f they are using it to
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bol ster another report, | believe that report can speak to
itself.

H O BROMN: \What about 27 through 39?

MR. VIRSIK: 27 through 39, the objections, again the
surprise issue and conformance to the procedures of the
Board. | think I have covered that. There is nothing nore
| can say as to that issue.

H O BROM: It's a water rights issue on those.

MR. VIRSIK: Yes. The presently greater objection is
to the water rights conponent of 27 through 39. It goes to
the title of the Protestants' lands. And | will readily
admt to some degree the way the title was acquired may have
rel evance to certain kinds of historic water rights. That
is the nature of the |aw.

Again, | amassuning that the Board knows why it is
| ooking at these things. It's also -- | want to enphasize
that the majority of those things are drawn from public
records.

H O BROM: Go ahead.

MR. VIRSIK: Just saying that the najority of the data
or nunber of the actual exhibits are drawn from public
records, predominantly fromthe Agency. Mtigates, quote,
surprise to sone degree. To that extent the Board found
t hat appropriate.

HO BROMW: | will rule on 11, 23 and 27 through 39

CAPI TOL REPORTERS (916) 923-5447 555



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

after

the lunch break. W will nmeet back at 1:00.
(Luncheon break taken.)

---000---
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AFTERNOON SESSI ON
---000---

H O BROM: Cone back to order

M. OBrien, | believe you are up for rebuttal unless
you rmade sone kind of conmitment that M. Mal oney coul d be
first.

MR. VIRSI K. Your Honor, you asked M. Bezerra and | to
agree on the final wording on the Rosenberg | egend. W have
done that, so can we put it on the record?

MR. BEZERRA: In the spirit of cooperation.

H O BROMW:. Wonderful. | am encouraged

MR. BEZERRA: As to Exhibits SVP-2 through SVP-4, we
would Iike the following legend to be applied to those naps.
I will read very slowy:

Cross-hatched property is not included within
Salinas Valley Protestants' lands and is
property of Rosenberg Fanmily Ranch. See

j udgrment recorded at Reel 3515, Pages 861

t hrough 972, on May 7th, 1997, in the

Mont erey County Recorder's office.

(Readi ng.)

Then as to SVP-5, Subsection 2(b), it's essentially the
same, but it has to be different because it is not a map
It would read

"Protestants |ands" do not include property
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of Rosenberg Fam |y Ranch. See judgment
recorded at Reel 3515, Pages 861 through 972,
on May 7th, 1997, in the Monterey County
Recorder's office. (Readi ng.)

H O BROMN: Any objections to those additions to
Exhibits 2, 3, 4 and 5?

Seeing none, they are so adnmitted into evidence.

MR. BEZERRA: Thank you, M. Brown.

H O BROM: Still |eaves us Exhibits 11, 23 and 27
through 39. | was going to wait to rule on those until the
break, but just a nonent. | may rule on themright now
thanks to Ms. Katz.

Here is the ruling on Exhibit 11. Like other exhibits
| have adnmitted where the exhibit appears to be irrel evant
or not particularly useful, I will admit 11 into evidence
The objections will go to the weight to be given to the
evi dence.

Exhi bit 23, there has been sone testinony regarding the
Paso Robles formation. Therefore, | will admt Exhibit 23
only for the linmted purpose of possible corroboration of
earlier testinony regardi ng whether the Paso Robl es
formation is water-bearing and | ocation of Paso Robl es
formation. The objections will go to the weight to be given
to the testinony.

Regardi ng Exhibits 27 through 39, the Protestants did
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not conply with the prehearing submttal requirenments set
forth in the Notice of Hearing. The coment on their
exhibit list does not obviate the need to specifically
identify the docunments in advance and to subnit copies to
all parties as required in the notice. This constitutes
surprise and is unfair to the parties. The exhibit should
have been subnitted with other exhibits on or before the
deadl i ne set forth in the Notice of Hearing.

That is the ruling on the exhibits, and we nove forward
Now.

M. O Brien, do you have rebuttal ?

MR OBRIEN. M. Brown, | only have one very linmted
rebuttal witness. That is M. Petrovic.

---000---
REBUTTAL TESTI MONY OF
MONTEREY COUNTY WATER RESOURCES AGENCY
DI RECT EXAM NATI ON BY MR O BRI EN

MR. O BRIEN: Good afternoon, M. Petrovic.

MR, PETROVIC. Good afternoon.

MR OBRIEN. Seens like | renmenber from your
deposition that you pronounce your name Petrovic.

MR. PETROVIC. Petrovic.

MR O BRI EN. | apologize. Could you please spell that
nane for the Court Reporter?

MR PETROVI C: P-e-t-r-o-v-i-c.
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MR OBRIEN. M. Petrovic, have you taken the oath in

this proceedi ng?

MR. PETROVIC. Currently today, no.

MR. O BRIEN. At the beginning of the proceedi ng?

MR. PETROVIC. No, | did not,

H O BROM: | will admnister you the oath

(Cath admi nistered by H O Brown.)

MR OBRIEN. M. Petrovic, what is your current
enpl oyment position?

MR. PETROVIC. | amvineyard nanager at San Ber nabe
Vi neyards.

MR. O BRIEN: How | ong have you held that position?

MR. PETROVIC. | have been on the property for 22
years, the majority of that | have held that position

MR. O BRIEN: So since approximtely 19787

MR PETROVIC. Yes.

MR. OBRIEN: Your fanmily roots and your personal roots

go back in that area even further; is that correct?
MR. PETROVIC. | was born and raised in King City,
MR O BRI EN:. So, you are very famliar with the
sout hern Salinas Valley?
MR. PETROVI C.  Yes.

M5. KATZ: Could you speak into the m ke, please.

MR. O BRIEN: Could you please describe your duties as

t he vineyard manager at San Bernabe?
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MR, PETROVIC. Yes. | take care of all -- of what we
consider all the cultural practices, that would be all the
farm ng practices.

MR. O BRIEN:. Do your duties also extend to overseeing
t he water systen?

MR. PETROVIC. Yes, they do.

MR. O BRIEN: That includes both the irrigation and the
frost protection?

MR, PETROVIC. That is correct.

MR OBRIEN. Is it fair to say you're pretty
intimately involved with the day-to-day operations at San
Ber nabe?

MR, PETROVIC. Yes, it is.

MR OBRIEN. Wuld it be fair to say you are nore
i nvol ved in the day-to-day operations at San Bernabe, say,
than M. Merrill?

MR. PETROVI C. Yes.

MR O BRI EN. Wuld you tell ne just approximtely the
average nunber of frost days which you generally have at San
Ber nabe?

MR. PETROVIC. | would say probably 35 nights a year
during the frost season; a |low of ten, high of 65, so
average it out, about 35.

MR. OBRIEN: Just so the record is clear, how would

you define a frost day?
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MR. PETROVIC. A frost would be anything under 32
degrees during the growi ng season.

MR. O BRIEN:. The grow ng season woul d begi n about
when?

MR. PETROVIC. Bud break, February to early March,
dependi ng on the year, to June 1. W have historically had
frost June 7th.

MR OBRIEN. You're fanmliar with the two reservoirs
operated by the Monterey County Water Resources Agency?

MR. PETROVI C. Yes.

MR. O BRIEN. Can you give ny your general
under st andi ng of how t hose reservoirs are operated?

MR PETROVIC. Well, | served on a couple comittees
regardi ng those reservoirs. Basically, there are
l[imtations on how much water they could hold back,
Department of Safety of Dans, et cetera. Basically, those
reservoirs are built for two things, flood control and for
wat er conservation and a third thing was al so recreation.

MR O BRI EN. During the period that you have been
i nvol ved as the vineyard manager at San Ber nabe Vi neyards,
have you been through any droughts?

MR. PETROVI C.  Yes.

MR. O BRIEN. One nmmjor drought you were involved in
was approxi mately 1990, 19917

MR. PETROVIC. It started in '87 to '91, yes.
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MR O BRI EN. During that drought did you -- let ne
strike that and ask you one foundational question.

The San Bernabe Vineyards we |learned fromM. Merrill
yesterday operates a well field of approximately 27 wells
along the Salinas River; is that correct?

MR, PETROVIC. Wen there is 27 in that field.

MR. O BRIEN: And water punped fromthose wells and
punped into a conveyance systemthat takes water throughout
the vineyard; is that --

MR PETROVIC. That's correct.

MR O BRIEN. During the 1990-1991 tine frame, did you
notice that water levels in the wells along the river drop?

MR. PETROVIC:. Yes.

MR O BRIEN:. But were you still able to punp water
fromthose wells?

MR PETROVIC. W were able to pump water. W were
about approximately half of our capacity previous to that.

MR OBREN. Do you recall a lawsuit that was filed
during that tine frane by a group of honmeowners up at the
Naci m ento Reservoir?

MR. PETROVIC. Very clearly.

MR O BRIEN  You had sone involvenment in that |awsuit

MR PETROVIC. Yes, | did.

MR OBREN. You filed -- well, | would like to refer

?

you to the docurment in the record. M. Virsik, it is MOWRA
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Exhibit No. 3-17. | would like to ask a few questions about
t hat .

You have that document in front of you?

MR, PETROVIC. Yes, | do.

MR OBREN. First of all, does your signature appear
on the second page of that docunent?

MR PETROVIC. Yes, it does.

MR. OBRIEN: And the docunent is dated June 21, 1991,
correct?

MR PETROVIC. That's correct.

MR. O BRIEN: You signed this docunent under penalty of
perjury?

MR, PETROVIC. That is also correct.

MR. O BRIEN: This docunent was subnitted on behal f of
Mont erey Country Water Resources Agency in connection with
this litigation we di scussed a m nute ago.

I s that your understandi ng?

MR. PETROVIC. Yes.

MR OBREN In this declaration you talk about the
effects of the drought during this time period, correct?

MR. PETROVIC. That's correct.

MR OBRIEN. And in the last paragraph of the text on
Page 2, which is the next to the last paragraph of the
docunent, you state, "in summary our only option is the

schedul ed rel eases from Naci mi ento Dam "
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Do you see that?

MR PETROVIC. Yes, | do

MR O BRI EN. D d San Bernabe Vineyards ever attenpt to
get the Monterey County Water Resources Agency to nodify its
rel ease schedul e during the drought?

MR. PETROVIC. W objected to this. And what the
letter concerns, the lawsuit which was actually the group
call ed Save the Dragon because that is what the Naciniento
Lake | ooks like fromthe air, they were hol ding back water
basically that for us was in a tinme of frost protection.

Qur wells had gone to half of their capacity, which neans
hal f of the recharge. | could go into a conplex, detailed
versi on of how our frost protection system works, but
basically what it had done to us, and Dan Merrill referred
to, we had done sone nodifications. There were four other
existing wells that at that tine it was called the Mann
Ranch, which was row cropped, our |essee. W had taken
those well's, about a hundred thousand dollar pipeline, had
made t hose |ines connect to the frost protection system or
the other wells. W also put a well back on line that had
not been used and put a pipeline through the vineyard. W
had to take out a vineyard which is also an economi c | o0ss.

MR. O BRIEN: Excuse ne, M. Petrovic, | may have been
uncl ear in my question

My question was whet her San Bernabe Vi neyards ever
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asked Monterey County Water Resources Agency to nodify its
rel ease schedul e during the 1990-1991 drought.

MR, PETROVIC. W asked for the water to be rel eased
that the Save the Dragon people wanted to have held, yeah

MR. O BRIEN: Wen you say in this declaration our only
openings is the schedul ed rel eases, you're tal king about the
schedul e mai ntai ned by the Monterey County Water Resources
Agency?

MR. PETROVIC:. Yes.

MR. O BRIEN: You never attenpted to get the Agency to
change its schedul e of releases during the drought; is that
correct?

MR, PETROVIC. At that time, no.

MR O BRI EN. D d you ever on behalf of San Bernabe
Vineyards try to get the Agency to change its schedul e of
storage in the two reservoirs?

MR. PETROVIC. | served on a comittee |ooking at that
and looking at it in detail until | dismssed nyself from
the conmttee. But for San Bernabe Vineyards, no.

MR OBRIEN: So the answer to ny question is that San
Ber nabe Vi neyards never requested that Mnterey County Water
Resour ces Agency change the schedul e by which it stored
water in the two reservoirs during this drought period?

MR, PETROVIC. At that time, no.

MR OBREN. | would like to have you read froma
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portion of your deposition, then | would like to ask you

some questions about this statenment. It appears on Page 38,

beginning at Line 1 and extending to Line 7 of your

deposition which was taken on June 6, 2000.
You have that in front of you?
MR PETROVIC. Yes, | do.

Whi ch |ines?

MR. O BRIEN:. Read the question and answer that starts

on Line 1 of Page 38 and extends to Line 7.

MR VIRSIK: Just to clarify, you are not asking himto

read it into the record, are you?

MR. O BRI EN: I would like himto read it

into the

record so | can ask himsone questions about it.

MR PETROVIC. Wiich were the |ines?

MR O BRI EN. Starting on Line 1, ending on Line 7.

MR. PETROVIC. Question: M. Petrovic, just a

few foll owup questions related to the

drought scenario. In your mnd, based on

many years of experience in agriculture in

this area, would this area, the San Ber nabe

Vi neyard area, be a viable area to grow

grapes if you didn't have water supply

provi ded by reservoirs?

Answer:  No. (Readi ng.)

MR. O BRIEN: Wen you tal ked about the reservoirs in
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that question and answer, | notice later in the page you

refer to Nacimento. | assune you are talking
Naci mi ento and San Antoni o Reservoirs?
MR. PETROVIC. Yes, | am

MR. O BRIEN: Thank you. Nothing further.

about

H O BROWN: You have no further w tnesses?

MR O BRI EN: No further rebuttal w tnesses.

MR VIRSIK: Gve ne just a nmonent for redirect.

H O BROW. M. Donlan, do you have questions of this

W t ness?
MR. DONLAN: No, sir.

H O. BROMWN: M. Bezerra.

MR. BEZERRA: | have no questions, M. Brown.

H O BROM: Ms. Lennihan.

M5. LENNI HAN:  No, thank you, M. Brown.
H O BROWN. M. Ml oney.

MR. MALONEY: M. Virsik.

MR VIRSIK: | amgoing to do redirect.
H O BROM:. M. Virsik.

---000---

CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY

BY SALI NAS VALLEY PROTESTANTS

BY MR VIRSI K

MR VIRSIK: M. Petrovic, the sane page of the

deposition, Page 38, | believe it is on -- let
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have the lines correct. Can you also read Lines, | think it
is, 16 through 18 into the record and I will ask about
t hose.
MR. PETROVIC. Question: Do you feel San Bernabe
Vi neyards receives benefits in the reservoirs?
Answer: No. (Readi ng.)

MR VIRSIK: | would like you to explain why it is you
bel i eve that San Bernabe Vi neyards does not receive benefits
fromthe reservoirs.

MR PETROVIC. | think, historically speaking, the area
that we are in, and | speak of that because nmy wife's
fam ly's been involved in southern county agriculture, both
sides of her fanmly, since the turn of the century, that the
area fromthe dans to about Sol edad never had a problemwith
water, before the dams. It was nmy point in this deposition
that when we are in the worst dire need for water during
frost control, frost control is because you have no
schedule. You can't schedule your water. You can't dea
with the limted water. You have to have enough water for
frost protection. In that instant when the water was held
back because of the lawsuit from Save the Dragon, that put
us in severe jeopardy.

MR VIRSIK: | would Iike to ask you a few other things
that are covered in that letter and M. OBrien referred to

from1991. There is some background in there about San
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Ber nabe.

Can you tell us about the -- given your experience at
San Bernabe, the water supply -- how would you termthe
wat er supply at San Bernabe? |n other words, what | am
asking for, is it adequate, plentiful, what are your own
words? How woul d you describe its ability to draw water for
its purposes?

MR. PETROVIC. | think one of the -- actually, when we
tal k about marketing we tal ked of wineries and everyone we
do business with. One of the real pluses for that property
is the aquifer that it sits on and the quality of the water
we receive fromit. And we are in an area that is known for
its frost. | don't think -- you do not devel op ground
wi t hout doi ng your due diligence and see what the weat her
condi tions and water conditions are.

MR. VIRSIK: Can you tell us factually what you base
your view on that you have a good aquifer underlying San
Ber nabe, what observations or studies you have either
participated in or conducted in the |ast 20-odd years?

MR. PETROVIC. Well, as anybody knows in the
agricultural business, you are constantly pulling out your
punps and redoi ng your punps because there is a maintenance,
there is a use, and you have to constantly put noney in your
punpi ng system |If you |look at that aquifer, what we sit

on, we are in a unique situation
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CGeographically fromabout San Luis Obispo south is a
rock shelf and north of there, especially where our wells
are, is an absolutely perfect water basin. It is large
gravel and sand, which is high yield formation, and it is a
wat er system that charges alnost inmmediately. |If there is
any flowin the river at all, it charges i mediately. And
al so, you know nost of our wells, if you | ook at agriculture
punpi ng cost, are wells that are at the deepest, they are
130 feet. And in a nornal year our water wells, standing
water level from15 to ten feet. So the cost, hydraulic
cost of lifting water is very cheap.

MR VIRSIK: What would a two and a half foot
difference in your water el evation nmean to you at San
Ber nabe?

MR PETROVIC. Two and a half feet, 15 and 12 and a
hal f, not nuch for standing water |evel

MR VIRSIK: That is all | have on redirect. There may
be rebuttal of the witness, but I will stay clear of that.

H O BROAN. You are on cross right now.

MR VIRSIK: Rebuttal

H O BROM: You are rebutta

MR. VIRSIK: Salinas Valley Protestants' rebuttal.

H O BROW:. GCkay. That is fine

That concl udes what you have.

Sone redirect, M. O Brien
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REDI RECT EXAM NATI ON OF REBUTTAL TESTI MONY
BY MONTEREY COUNTY WATER RESOURCES AGENCY
BY MR O BRI EN

MR OBREN. | just want to understand, M. Petrovic,
whet her you now change the answer you gave in your
deposition to ny question, so | amgoing to ask it again.

In your mnd, based on your many years of experience in
agriculture in this area, would this area, the San Bernabe
Vi neyard area, be a viable area to grow grapes if you didn't
have a water supply provided by the reservoirs?

MR. PETROVIC. And | answered in the deposition which
read later to -- you are asking did | notice a benefit from
it, and | said no.

MR OBREN. | amsorry | didn't understand that
answer so | amgoing to ask it again. Perhaps if | change
it somewhat.

H O BROM: Kind of difficult hearing it, too

MR VIRSIK: If | may just tell M. Petrovic to try to
speak up. He has a cold today, and that is part of the
problem H's voice comes and goes.

MR O BRI EN. In your mnd, based on your nany years of
experience in agriculture in this area, would this area, the
San Bernabe Vineyards area, be a viable area to grow grapes
if you didn't have the water supply provided by the two

reservoirs?
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MR. PETROVIC. Yes, that is my testinmony.
MR. O BRIEN: Thank you.

H O BROM: Recross. M. Donlan.

MR. DONLAN:  No, sir.

H O BROM: M. Bezerra.

MR. BEZERRA: No, M. Brown.

H O BROMN:. M. Virsik.

MR, VIRSIK: | have no redirect.

H O BROMN: Ms. Lennihan.

M5. LENNI HAN:  None, thank you.

H O BROMAN: Any additional exhibits?
MR OBRIEN:. No, sir.

H O BROM: Thank you, M. O Brien.
M. Donlan, you are up for rebuttal.
MR, DONLAN: No rebuttal.

Thank you.

H O BROMN: Thank you, M. Donl an.

M. Bezerra.

MR BEZERRA: | have no rebuttal evidence, M. Brown.
H O BROMN: Thank you, M. Bezerra.

M. Mal oney, do you have any rebuttal ?

MR VIRSIK: W do. I'mgoing to call M. Petrovic
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back up so we can get hi m done.

MR. MALONEY: Can we ask a procedural question while he
is conmng up here?

H O BROM: Sure

MR. MALONEY: Wen do we put on evidence of what
conditions the State Water Resources Control Board should
adopt to protect the senior water rights holders? CQur
evi dence, your Honor, will be a lot of the discussion about
how the situation was dealt with in Napa, et cetera. This
just goes to the No. 2 question that you have in your
notice. And this would not be -- this is strictly brought,
general discussions, as to what type of conditions should be
i mposed in this pernmit in our opinion, only as to protect
the senior water rights hol ders.

HO BROMN:. M. OBrien

MR. O BRIEN:. The proper point to do that would have
been in the case in chief. It is an issue identified in the
hearing notice. There was no testinmony by any of the
parties as to conditions that could or should be placed on
the water rights.

If M. Maloney wanted to address that issue, he should
have done it in his case in chief. It would not be proper
rebuttal. There is nothing to rebut on that issue.

H O BROM: Thank you, M. O Brien

MR. MALONEY: The reason we did not present that -- |
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am sorry.

MR. DONLAN: | would just like to joinin M. OBrien's
conment s.

H O BROW. M. Ml oney.

MR. MALONEY: The reason we did not present it in our
case in chief, we didn't have the water availability
anal ysis. That was the concept, we would put that evidence
on after we got that.

It is our understanding that there isn't any water
availability analysis required. W thought that M.
Sat kowski's letter of a year ago required such a report. W
woul d, of course, be putting on evidence in response to that
wat er availability analysis. W don't understand why there
is such secrecy about how to nake the system down there and
such -- to ne | don't understand why the case in chief or
rebuttal has to do with that particular issue.

H O BROM: It is process, M. Ml oney.

MR, MALONEY: | understand.

H O BROM:. W set up a process so it is fair to al
concerned. That is our objective here.

Ms. Katz, you want to say something?

M5. KATZ: Well, a couple of things. One, this conmment
about the water availability analysis, it has been stated
many tines and M. Brown commented on it at the outset of

the hearing. This hearing is the place for offering of
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evidence as to water availability. There is no docunment nor
does there have to be a docunent entitled Water Availability
Anal ysi s.

MR. MALONEY: That is not what | was personally told by
M. Sat kowski .

M5. KATZ: M. Satkowski doesn't have the authority to
make that kind of concl usion.

MR. MALONEY: | understand that, but that is the way
-- one way of reading M. Satkowski's letter.

M5. KATZ: And just to reiterate what has been said,

M. Brown, just for the record, we do have a process and the
case in chief is the place to address all of the issues
noticed for hearing, and this seens to be | ate and not
rebutting anything.

H. O BROMWN: Thank you, Ms. Katz.

MR, MALONEY: There was no conditions even discussed in
the case in chief. W can't even rebut the fact there were
no conditions discussed in the case in chief of the
Agency. And if | renmenber Hearing O ficer Brown's ruling,
the ruling was it is not -- the letter that we received did
not tell us when that woul d be nade avail able even though we
were told by M. Satkowski it would be nade avail abl e before
the hearing as a condition of preparing the application.

H O BROMN. So what is your request now?

MR. MALONEY: M request is that at one point -- |
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guess | should say is the Board interested in hearing our
opinion as to the types of conditions that should be put
on? We were about to offer opinion evidence in response to
cross-exam nation in connection with the opponent's case in
chief, that the nature of what should be done in ternms of
Mont erey County. Specific question was asked by M. Brown
about what should be done of M. Merrill, how we can bal anc
everything down in Monterey County.

W are nmore than willing to start tal king about it at
this point.

If this Hearing O ficer or this Board is deternmined it
does not want to hear that evidence, then we will act
accordi ngly.

H O BROMW:. That is the case, M. Maloney. The tine
to present ne with that kind of evidence would have been on
direct. W are not going to go through the whol e process
all over again for additional direct testinony.

MR. MALONEY: Can | nmeke the point in our direct
testimony we did suggest what should be done as conditions,
and this Board ruled in its prelinm nary discussions that we
could not discuss any of that infornmation?

H O BROM: | ruled on that, M. Ml oney.

Proceed with rebuttal.

MR. MALONEY: Thank you.

---000---
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DI RECT EXAM NATI ON OF REBUTTAL TESTI

SALI NAS VALLEY PROTESTANTS

BY MR VIRSI K

MONY

MR VIRSIK: M. Petrovic, sorry about the odd order of

presentation here.

You stated a few nonents ago that you grew up in the

Salinas Valley. How long have you been in the w ne/grape

i ndustry?

MR. PETROVIC. Twenty-two years.

MR. VIRSIK: So presunably all of that has been San

Bernabe or its predecessors?

MR PETROVIC. That is correct.

MR. VIRSIK: How would you termthe wi ne grape narket

presently?
MR PETROVIC. Dana alluded to it. What

in Monterey County, there is a couple of thing

historically speaking Mnterey County, if you |look at San

Ber nabe and ot her devel opnents, in Monterey County in the

has happened

s. (One,

'70s all those were contracted to or associated with |arge

vall ey wi neries, neaning San Joaquin Valley.
acreages fluctuating 8-, 9,000 acres down. An
sudden then they cone back up

The whol e dynanic is changing in the val
not only now are we being represented, we are

22, 23 wineries. Wuen you have your eggs, for
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better term out of one basket, economically you are nuch
nore solid. You won't be taking acres out.

There a few ot her problens which affected those acres
at that time. One being phylloxera which is a soil pest and
t he ot her nematode which is a soil pest. So the dynam c of
the Monterey Vall ey has changed conpletely in tw ways.

One, we have nore ports of economics to go to, nore

W neries. Wneries are being built in Salinas Valley. And
al so we are using resistant rootstock, which are resistant
to phyll oxera and nemat odes.

Not only culturally are you guaranteed you won't have
to pull out acres, but you also are econonically guaranteed
you don't have to pull out acres.

The other thing when it came up in the neeting --
excuse ne, earlier in the other day, was the gl assy-w nged
sharp shooter. You have to ook at it two different ways.
When peopl e ask ne about the gl assy-w nged sharp shooter
how do you explain it, | say, well, we have nobsquitoes but
we don't have malaria here. The glassy-w nged sharp shooter
is a vector that carries the Pierce's disease. W have
snoke tree and bl ue-green sharp shooters in the Salinas
Vall ey. W have had them since the beginning of tine
probably, and we don't have Pierce's disease. Santa Cruz,
which is nore noderate in clinate, was conpletely w ped out.

Their vineyard was wi ped out in the '70s and '80s from
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Pi erce's di sease

W think, we are not sure, because of our coldness in
sout hern Monterey County during the winter and duration of
cold that probably the bacterium does not live. W are not
sure. |If that is the case, then the wine industry will cone
racing over the hill to Monterey County. It won't be able
to grow it anywhere el se.

MR. VIRSIK: Let ne direct your testinony a little bit.

H O BROM: M. Donlan

MR. DONLAN: | don't want to be an obstructionist, the
purpose of rebuttal is to rebut the case in chief of the
applicant, and perhaps the other interested parties in
opposition to the Protestants. There is no evidence in the
Agency's case in chief about the state of the wine industry
in Monterey or Salinas Valley. | think this goes beyond the
scope of what is pernissible on rebuttal evidence.

H O BROMN: Pierce's disease was brought forward by
the parties. | amgoing to allow the question

MR. VIRSIK: Thank you. | am noving away fromthat
particular area. Simlar but --

Is the -- and to alleviate the objections, | am going
to ask M. Petrovic about the conpetition for resources,
wat er and | abor between the vineyard industry and the ot her
industries in the Salinas Valley as part of the rebuttal of

the Agency's cross of M. Merrill that his nunbers may have
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been inflated or that we should not give him-- believe him
that there is going to be southern expansion. That is what
I amgoing to be asking M. Petrovic about. So to the
extent their objections can be made up front.

H. O BROMN: Thank you.

MR VIRSIK: In any event, M. Petrovic, my questioning
-- tell me what is the conpetition to the vineyard industry
in Monterey County.

MR. PETROVIC. | think what the vineyard industry has
done is the vineyard has changed conpletely. Because we are
in an expansi on node, that we are replanting. For exanple,
at San Bernabe we have a workforce of seasonally about 440
people and traditionally we have had those people from
Novenber, Decenber, January, February, which would be the
pruni ng season. W then have |layoffs. W only keep 120
peopl e. So, about 320, 330 people are back in the genera
popul ati on or general workforce.

Now with replanting we actually had our first |ayoff
two weeks ago. We had 380 people working until two weeks
ago, now 120. So the time frane of our |abor demand has
| engt hened. O course, as everyone knows in California, we
are beginning to run out of labor. That is one of the
things we are conpeting for, is basic labor in the field.

MR. VIRSIK: W0 are you conpeting with? | don't need

any specific nanes, but what industries or --
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MR. PETROVIC. W are conpeting with anybody who farns
and uses field |abor.

MR VIRSIK: |Is the conpetition for the | abor direct or
is it -- or is there any possible synbiotic relationship? |
hope you understand what | am asking in synbiotic
rel ati onshi p.

MR. PETROVIC. Previously and in the future there is
going to be a synbiotic relationship. One of the nicest
fits for years between the vineyard business and, let's say,
the row crop business, our busy time, pruning, was row crop
slow tine, and which enabled a couple things. | gave a
presentation in Monterey County about this a long tine ago.
Is that you are actually giving people who did seasona
| abor, you were giving themfull year enploynent in the
county, which takes a |ot of demands off county governnent.

MR. VIRSIK: Speaking of the county governnent, what
has your experience with the Water Resources Agency been?
And | don't want it to be a terribly broad question, opening
up all sorts of objections. Wat has your experience in
Mont erey County Water Resources Agency, vis-a-vis your
responsi bility as San Bernabe Vineyards, how has that been
historically?

H O BROM:. M. OBrien

MR OBREN. | amgoing to object. M. Donlan is

right, this goes well beyond rebutting anything that was
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presented in our case in chief. |It's not tied to the issues
in any proceeding. This is going to turn into a conplaint
session about the Monterey County \Water Resources Agency. |
don't think that is appropriate. |If M. Virsik wants to
bring that up in some other forum he is welcome to do so.
H O BROM: | am not sure what you mean by "M. Donl an
isright." He is objecting to the Pierce's disease, and
think | ruled on that.
MR OBREN. | guess ny point, M. Brown, and
apol ogi ze for not being clear, is that my understandi ng of
rebuttal is that it goes to rebut evidence presented in the
case in chief. You are not allowed to rebut evidence that

cones out at the cross-exam nation of the other parties

wi tnesses. | also understand that the Hearing O ficer has
certain latitude in that regard. | understand your ruling
about the Pierce's disease. | think now we are getting into

an area way beyond anything that was dealt with this
nor ni ng.

H O BROM: | agree with the last half of your
objection. The first half | had issue wth.

M. Donl an

MR. DONLAN: | guess M. O Brien raised this point
yesterday, and the idea or the trouble that we had is that
we are concerned that they would put on what ampunts to be a

case in chief in their rebuttal case. And the purpose of
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rebuttal is to rebut the case in chief of the other parties.

H O BROAN: W under st and.

MR, DONLAN: | would like to state that for the record
agai n.

MR VIRSIK: | amgoing to agree with M. OBrien to an
extent. This has nothing to do with what occurred this
nmorning. This has to do with what occurred [ ast week in the
Agency's case in chief. Specifically, they had agency
Wi t nesses, Madruga and Weks, and they nade certain -- nade
all different kinds of representations about how they
operate, the concerns they take into account, the reasons
for the rel eases, the reasons for their projects.

| amtesting their veracity or credibility of those
Agency wi tnesses by offering evidence of M. Petrovic. And
we can offer proof, who will testify that he has had certain
difficulties with the Agency and that they have been
unresponsi ve to San Bernabe Vineyards' need, and, in fact,
that they have violated the San Bernabe's confidences in the
recent past. So it goes as to credibility of the Agency
wi t nesses, which | believe is an appropriate place for
rebuttal. | could not bring M. Petrovic as part of ny
cross-exam nation of M. Weks or M. Mdruga,
certainly.

H O BROMN:. M. OBrien.

MR. O BRIEN: Testimny from M. Weks and M. Madruga
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was to the effect that the Agency takes into account
downstream wat er supply needs in setting its reservoir
rel ease policy. That is what they said. That is relevant
to this proceeding insofar as we are tal ki ng about how this
i ncrenent of water, this 27,900 acre-feet, would be rel ease
inthe future. It is not relevant in this proceeding to
have a wi de range of discussion about all the bad
experiences M. Petrovic has had with the Agency over the
years unless he ties it into this application. That is wha
we are here to determne

MR VIRSIK: The difficulty intying it to this
application, of course, is we are at the hearing now |
don't know how we coul d have had an experience with the
Agency about this application till perhaps the |ast couple
days ago. His experience, again ny offer of proof, his
experi ence woul d be about San Bernabe's water use and water
systems and information that they delivered to the Agency
for the Agency to use presunably in its operations and its
ability to manage the water resources, which is what we are
here for.

H O BROM: M. Virsik, | overruled the objection but
| warn you not to go nuch further on this issue.

MR VIRSIK: M. Petrovic, in order to try to keep it
as narrow as we can so no further objections, | amgoing to

try to phrase ny question or questions as narrowy as
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possi ble, and | amnot asking you for -- first I will tell
you what | am not asking for

I am not asking for personal opinion about whether
Agency enployee A or Bis a good or bad person, persona
opi nions, and | amnot going to be asking you about whether
you think someone is lying or telling the truth on sone
prior occasion. So | amgoing to try to have you confine
yourself to the vex actions or lack of actions as the case
may be of the Agency.

So what | am going to ask you about and | am going to
lead you a little bit, that is | amgoing to try to nake the
guestion as specific so as to stay as narrow as we possibly
can.

Was there a tinme when San Bernabe Vi neyards delivered
to the Agency proprietary information about its water use
and water systens pursuant to the Agency's request for the
Agency's use?

MR. PETROVIC. Yes.

MR VIRSIK: And was, in fact, that information kept
confidential ?

MR PETROVIC. It was not.

MR VIRSIK: That is all | amgoing to ask about this,
no other details about how it was rel eased unl ess brought up
in cross or sonething.

H O BROMN: Change the subject.
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MR VIRSIK: Very well, entirely different change of

subj ect
To
be aski

its cas

M.

make sure we anticipate the questions, | amgoing t
ng you, M. Petrovic, about d ark Col ony which gave
e in chief, I think, a day or so ago.

Petrovic, you are a sharehol der of C ark Col ony

Wat er Conpany; is that correct?

MR. PETROVIC. Yes, | am

MR. VIRSIK: Can you tell ne howit is that you cane t

be a sh

arehol der of O ark Col ony Water Conpany?

MR. PETROVIC. M brother and ny sister and | own a

pi ece o

f ground in Geenfield which is serviced by the

C ark Col ony Water.

MR. VIRSIK: This piece of ground, does it receive

wat er f

rom Cl ark Col ony Water Conpany?

(o]

(o]

MR. PETROVIC. W pay the assessnent every year, but we

never u

se the water.

MR VIRSIK: Are you aware of what claimof right

G ark Col ony Water has?

MR. PETROVIC. Basically, yes.

MR. VIRSIK: \Wat is your understanding of their water

rights?

MR. PETROVIC. They are allowed to basically extract

wat er,

basi n.

surface water and groundwater, fromthe Arroyo Seco
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H O BROM: Ms. Lennihan

M5. LENNIHAN: This does get into the water rights
issue. | realize this has a different entity, but | don't
understand its rel evance.

H O BROM: | amhaving difficulty with rel evance
here, too. Again, we are in rebuttal

MR. VIRSIK: The rebuttal specifically of two
statenments which essentially anbunt to the same thing. One
a statenent by Ms. Isakson in the case in chief of dark
Col ony Water Conpany that they have a uni que claimof right
to surface water in the Salinas Valley, that only dark
Col ony Water Conpany and no one el se.

Two was M. Melton's comment that all the water being
extracted in the Salinas Valley is groundwater and to his
know edge only the O ark Col ony Water Conpany extracts
surface water. And M. Ml oney cross-exani ned M. Melton on
that basis, and the cross-exami nation was not all owed.

| amtrying to rebut the statenent of Ms. Isakson, in
which it is presuned we have heard much from M. Melton that
the Cark Col ony Water Conpany is the only water right in
the Salinas Valley. That cane in. | amnot going to ask
M. Petrovic about nanes, places, anything of the sort. All
| want to do -- and if Clark Colony wants to stipulate that
they do not have the only water right of record to surface

water in the Salinas Valley, that is fine. Don't need any
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nore. Don't have to ask any other questions. W leave it
at that and nobody tal ks about those rights in this hearing
anynore.

H O BROM:. M. Bezerra.

MR BEZERRA: | have talked to Ms. |sakson about this.

I don't think she said during her testinony it was only.
said that during nmy opening statement. And | said that
based on representation that, | believe, National Marine

Fi shery Service said during their policy statenent. It was
nmy under standing that was the case, but | don't think it was
actually dark Colony's testinony, that that was the only
right.

So | don't believe that this is proper rebuttal. Wuld
admit that we testified as to shareholders. M. |sakson
testified as to shareholders of Cark Colony. She didn't
make any statenents about M. Petrovic because her testinmony
was limted to the Salinas Valley Protestants. M. Petrovic
is not a Salinas Valley Protestant. He is not naned
i ndividually as one of those. So, therefore, his testinony
of his personal interests in Cark Col ony Water Conpany
doesn't rebut any evidence.

H O BROMN:. M. Virsik.

MR VIRSIK: |If M. Bezerra is saying that the record
shal|l reflect that no evidence was adduced that the Cark

Col ony Water Conpany clains it is the only one in the
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Salinas Valley with a surface right, that is fine. That is
nmy only purpose on this line of questioning for M.
Petrovic.

H O BROWN. So stipulate?

M. Bezerra.

MR. BEZERRA: | believe the testinony | think the
Agency gave, and M. O Brien can correct me if | am w ong,
is that the two surface water uses in the Salinas Valley
were C ark Colony and the water used for the Castroville
Seawater Intrusion Project. That is nmy understandi ng.

MR. VIRSIK: | am not asking about the Agency's
know edge of surface water extraction at this point. | am
rebutting what | had perceived to be Ms. Isakson's
testimony. If, in fact, that is not her testinony, there is
no ot her evidence in the record, there is nmerely a --

H O BROM: | heard enough on this. | wll rule.
Proceed.

MR VIRSIK: M. Petrovic, getting back to the dark
Col ony Water Conpany, do you know if Clark Col ony Water
Conpany is the only individual entity in the Salinas Valley
that is diverting based on a claimof surface water right?

MR PETROVIC. | believe there's others.

MR VIRSIK: | amgoing to leave it at that so we don't
get into any specifics of whom why, where and how.

H. O BROMN: Thank you.
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MR VIRSIK: Can | have a nonent to confer with the

W t ness. |

think | am done.

H O BROAN. You nay.

MR VIRSIK: That is all the questions |I have of M.

Pet rovi c.

H O BROM: Thank you, M. Virsik.

Cross-exani nation, M. O Brien.

MR. O BRIEN: No questions.

H O BROWN:. M. Donlan.

MR DONLAN: No, sir.

H O BROW: M. Bezerra.

MR. BEZERRA: Thank you, M. Brown.

I think I only have a couple questions for M.

Pet r ovi c.

hearing in this hearing and it lists -- and, M. Virsik, do

---000---

CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY

OF SALI NAS VALLEY PROTESTANTS

BY CLARK COLONY WATER COVPANY &

ROSENBERG FAM LY RANCH

BY MR. BEZERRA

MR. BEZERRA: | am |l ooking at the Notice of Public

you have a -- | can give it to the w tness.

what

MR. VIRSIK: \Wien you |l ook at it, would you tell

page it

is?
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MR BEZERRA: Sure.

Page 2, Footnote 1.

Are you personally |isted anbng those entities that are

named as Protestants here?

MR. PETROVIC. No, | am not.

MR. BEZERRA: Thank you very nuch, M. Petrovic.

H O BROAN: Ms. Lenni han.

M5. LENNI HAN:  No questions, thank you.

H O BROMW: Do you have sonme exhibits additionally,
M. Virsik?

MR, VIRSIK: Not for M. Petrovic, no.

H O BROAN: You have nore rebuttal ?

MR, VIRSIK: W have nore rebuttal wth other
Wi t nesses.

H O BROMN: Call your other wtness, then.

MR VIRSIK: M. Chris Indelicato, please.

H O BROMW: M. Indelicato, have you taken the oath?

MR, | NDELI CATO Yes. | have taken the oath earlier.

H O BROM: Proceed.

---00- - -
FURTHER DI RECT TESTI MONY OF REBUTTAL
BY MR VIRSIK

MR VIRSIK: M. Indelicato, | amgoing to first ask

you sone questions about yourself so we know who you

are, and then | amgoing to ask you questions about M.
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Merrill and M. Petrovic. |If you can kind of give us a
post age stanp size description of who you are in relation to
parties that are at this proceeding.

MR, | NDELI CATO | am one of the owners of San Bernabe
Vi neyards. | am one of the owners of Delicato which owns
San Ber nabe Vi neyards.

MR. VIRSIK: So we understand your point of reference,
can you give us really quickly what your professional
education is?

MR. | NDELI CATO. | have a B.S. in accounting from USC
I ama licensed certified public accountant, and | spent a
nunber of years as the CFO of the Delicato Enterprise.

MR. VIRSIK: \Wat is your present position with
Delicato Enterprise?

MR. | NDELI CATOG. | now pronote and mar ket the brands
around the country and then do specialized projects such as
these as they beconme available with my prior experience.

MR VIRSIK: How famliar are you with the San Ber nabe
Vi neyard? In other words, the physical San Bernabe Vineyard
in the Monterey Vall ey.

MR. | NDELI CATG  Fairly famliar, | would say.

MR VIRSIK: Wuld you agree with M. Merrill's
estinmates of the size of the vineyard?

MR | NDELI CATG:  Absol utely.

MR. VIRSIK: Let nme ask you about M. Merrill and M.
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Petrovic, and | don't need for you to tell ne specifically
whet her they are 1099 enpl oyees or they are on the payroll.

Can you tell nme what is their relationship to the San
Ber nabe Enterprise?

MR. | NDELI CATO. They work for Coastal Valley
Managenent which is a vineyard managenent conpany that
manages our vineyard primarily and, as M. Merrill stated,
ot her vineyards around Monterey and California, | guess for
that matter. Dana reports directly to our CEO and that is

how t he vineyard i s managed through the conpany.

MR. VIRSIK: And what |evel of access -- let ne put it
intwo ways. | amgoing to ask how nuch access to
information M. Merrill and M. Petrovic have of the San

Bernabe Enterprise. Also going to ask what authority they
are clothed with. |[If you can answer.

MR. | NDELI CATG:  They have access to all the vital
i nformati on necessary to run the ranch. And | think they
al so play an inportant role in the business aspects of the
ranch in addition to just the farm ng aspects of the ranch
They pronote the ranch. They help with everything from
gai ning financing to wi ne pronotions and basically building
the long-termgood will that San Bernabe has in the wine
i ndustry.

MR VIRSIK: M. Indelicato, I amgoing to again phrase

this in a way so that to the extent there are objections we
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can get themout of the way without interruption. | am
goi ng to ask you about your experience with the Agency, and
specifically | amgoing to ask you not about your persona
feel i ngs about people's conmpetence or what have you, but
about events and situations that occurred and | amgoing to
ask you specifically -- ask you --

MR OBRIEN. Since M. Virsik is graciously indicating
where he is going, | amgoing to take himup on this, make
nmy rel evance objection now.

Unl ess these questions tie into this application, |
thi nk they have no relevance in this proceeding.

MR VIRSIK: | will make the offer of proof.

H O BROM: | amnore interested in their rebuttal
the questions are in rebuttal to the direct.

MR VIRSIK: W are in rebuttal. | am naking an offer
of proof as to what it is going to rebut. M. Indelicato
will testify that in the not too distant past when he cane
to San Bernabe Vineyards he or others in his organization
di scovered that they had been grossly nisassessed by the
Agency, neaning that -- | am nmaking an offer of proof. |
will tieit in.

H O BROMN: | understand

MR. VIRSIK: They were grossly m sassessed. Part of
whi ch that acres had been m sclassified, neaning that on

their assessment role they were described as a certain type
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of land use versus a different type of land use, irrigated
versus nonirrigated being the major distinction. That one
is charged nore and one is charged less. It doesn't really
matter how that cane out, but there was a significant

di screpancy. That after a nunber of years that discrepancy
got resolved. He received the noney he was due.

What this rebuts is the integrity of the Agency's |and
use patterns; that is, they are nmaking their analysis out of
the 1GS end, which fromM. Scalmanini's -- let me back that
up. They are meki ng anal yses on the SVIGSM part of which
data is land use, what |ands are used in what kind of ways.
Presumably fromthat they assign water duties and what have
you. And his evidence will rebut the integrity of their
systemas of at least two or three years ago. At least we
heard the testinony that the SVIGSM has been in devel opnent
since at least 1994 or '95. So when it started it mnust
have been relying on a very erroneous systemof their |and
classification system

Now | can let M. O Brien nake his objections.

HO BROMN:. M. OBrien

MR OBRIEN. W are involved in litigation with M.
Indelicato's firmas well as others on various assessnent
i ssues. That case is set to go to trial COctober 23 of this
year. Al of these issues will be -- these issues relating

to assessnent, land classification will be dealt with fully
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in that proceeding.

There is sinply nothing in the record to rebut on this
issue. M. Virsik says he is trying to rebut the integrity
of the Agency's land use patterns. | don't think the
Agency's | and use patterns was ever put into evidence in
this proceeding. It is just, frankly, a waste of tinme to
have M. Indelicato go through the history of his problens
on the assessnents. That is an appropriate issue for a
di fferent proceeding.

H O BROMN: Thank you, M. O Brien.

The last word, M. Virsik.

MR VIRSIK: | need not elicit and | would direct the
witness not to nmention even the dollar amounts involved or
the nanes of the classifications. W are not tal king about
the details of the |lawsuit, what the separate |lawsuit is
about. My only point is M. OBrien | believe quoted ne
correctly, is the integrity of the Agency's databases, that
his experience has been that it has been very, very poor
since he got there. And we have in the record, | hesitate
to again rem nd you of these things, but part of the
proceeding we are all eging prejudice because of inability to
see the water punping data, for exanple, that there are
dat abases we do not get access to. W can't, unfortunately,
| ook at everything in its original formand show the errors.

W have to do it by inference, for better or for worse.

CAPI TOL REPORTERS (916) 923-5447 597



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

H O BROAN: You have not asked the question yet, but I
am | eaning towards M. O Brien's position on this. You can
ask the question, and we will see if it gets an objection,
and then |I'Il rule and have discussion.

MR VIRSIK: M. Indelicato, | amgoing to ask a few
foundati onal ones which are presumably not going to be a
probl em

When did your fanmily acquire San Bernabe Vi neyards?

MR. | NDELI CATO.  1988.

MR VIRSIK: Didyou find out that the |ands subject to
-- are a part of those | ands assessed by the Monterey County
Wat er Resources Agency?

MR. | NDELI CATO.  Yes.

MR VIRSIK: Is the basis of the assessnent in very
rough terms based on a type of land use the |and is being
put to?

MR. | NDELI CATO.  Yes.

MR VIRSIK: Didthere cone atine within a few years
of your acquisition of the property that you discovered that

t he assessnments were fraught with error?

MR OBRIEN. That is the point. | restate ny
obj ecti on.
H O BROM: | will sustain the objection in reference

to the discussion we have al ready had on the subject.

MR VIRSIK: M. Indelicato, what do you intend to do
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with the water that you extracted fromthe | ands of San
Ber nabe?

MR. I NDELICATOG. | intend to put it to the best
busi ness use that is reasonable and possible at that tine.

MR VIRSIK: That is all the questions |I have of M.
I ndel i cat o.

H O BROMN: Thank you, M. Virsik.

Cross-exam nation, M. O Brien?

MR. O BRIEN. No questions, M. Brown.

H O BROW: M. Donl an.

MR. DONLAN. No questions, M. Brown.

H O BROM:. M. Bezerra.

MR. BEZERRA: No questions, M. Brown.

H O BROM: That concludes the exami nation of this
Wi t ness.

M. Virsik, do you have any additional exhibits at this
time?

MR VIRSIK: Let nme confer with M. Maloney briefly, if
I may.

H O BROM: It cane to ny attention that | bypassed
Ms. Lennihan. | offer my hunbl e apol ogi es.

M5. LENNI HAN:  They are accepted.

H O BROMW: Do you have any cross-exam nation?

M5. LENNIHAN: | don't. Thank you, M. Brown.

MR. MALONEY: Your Honor, we have one w tness and we
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have a book which woul d avoid a second witness. And what |
woul d propose that we do, we night be able to end this
today, to give a copy of the book for people to | ook at, and
then all we will do is conment on the specific pages. | am
very nervous about copying a book in light of the
requirenents. W will nake the reference to the pages and
we will argue about the admissibility. |If that book is not
satisfactory, we will bring the witness in tonorrow and
argue the adnmissibility.

H O BROMN: Let's see, what is the book, M. Ml oney?

MR, MALONEY: Land Patterns in California.

H O BROMN: W will take a ten-minute break now so the
parties can | ook at that book.

W will off the record for a mnute, Esther.

(Break taken.)

H O BROM: W will conme back to order.

You have one nore rebuttal w tness?

MR, MALONEY: | would like to start out with a book.

H O BROMW:. Can we do the witness first? Make any
di fference?

MR. MALONEY: | have it all figured out what | was
going to say with the book.

H O BROMN: Let's do the witness, get the w tness out
of the way. WII conclude the direct, possibly. Let's do

it that way. Call your w tness.
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DI RECT EXAM NATI ON OF REBUTTAL TESTI MONY
SALI NAS VALLEY PROTESTANTS
BY MR NALONEY

MR. MALONEY: M. Pyle. So the record is perfectly
clear on this, this is rebuttal testinmony presented in
response to M. Scalnmanini's testinony and to M. Taghavi's
testinmony, in particular M. Scal manini's testinmony
concerning overdraft and M. Taghavi's testinony at Page 4,
Paragraph 7, on the sinulation of the operation of
Naci mi ento and San Antoni o Reservoirs for downstream
beneficial use purposes, including the --

H O BROMW: M. Donlan, you rise. Wuld you like to
wait until he asked the question?

MR. DONLAN: He is free to continue.

MR. MALONEY: They get scared with M. Antle's | awer
right behind ne.

MR, DONLAN: | will sit down.

H O BROMW:. Let's see what the questions are

MR. MALONEY: It is presented in rebuttal to M.
Taghavi's testinmony in Paragraphs 7, 8, 9 and 10, which were
on Pages 4 and 5 of his testinony.

First question, M. Pyle, were you here when M.
Scal mani ni testified about the overdraft in the Salinas
Val | ey?

MR PYLE: Yes, sir, | was.
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H O BROM:. M. Donl an.

MR. DONLAN: M. Scalmanini did not testify to the
overdraft in Salinas Valley.

MR. MALONEY: | believe he did testify in
cross-examni nati on about the overdraft in the Salinas
Val | ey.

MR. DONLAN: M. Scal manini testified |ast week.

MR. MALONEY: | believe you are wrong because the
guestions were asked by M. Virsik after we were given the
right to cross-exani ne M. Scal mani ni pursuant to the
stipulation with M. Donlan. That is one or two or three of
t he questions that were asked.

MR, DONLAN: That is cross-examn nation.

H O BROM: Was the discussion on that in direct or in
Cross?

MR. MALONEY: Your Honor, can | respond to that?

H O BROM: No. M. Donlan has the floor.

MR, DONLAN: |t was in cross.

HO BROMW. M. OBrien, is that the way you renenber

MR OBRIEN. M recollection, M. Brown, is the
overdraft was not an issue brought up in direct testinmony.
| believe either M. Virsik or M. Maloney did ask him
directly is it your opinion that the Salinas Valley is in

overdraft, and he said, yes. And there was a |line of
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guesti oni ng about whether that applied only to the north
part of the valley or not. M. Scalnmanini indicated in his
opinion it had to be applied basi nw de.

H O BROW. M. Ml oney, what is your recall?

MR. MALONEY: | don't have any recall. | just have the
facts. The facts are that Bulletin 52 described where there
was overdraft. W asked M. Scal mani ni what -- he put
Bulletin 52 in as evidence in his direct testinmony. W then
asked M. Scal nanini about Bulletin 52 in connection with
the overdraft issue, we responded in his opinion there was
no overdraft in the Salinas Valley. Now we are having M.
Pyle respond to M. Scal manini's testinony.

H O BROW: | overrule, allow the question. Answer it
i f you know.

MR. PYLE: Question again.

MR. MALONEY: M. Pyle, do you have any opini ons about
the overdraft in the Salinas Valley?

MR PYLE: Yes, | do.

MR. MALONEY: Could you please tell us if the entire
Salinas Valley is in overdraft?

MR, PYLE: | believe it is not. It is restricted to
the northern portion of the valley.

H O BROM: Ms. Lennihan

M5. LENNIHAN: | would like to object. This again goes

out side of the scope of this proceeding. W are not here to
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di scuss any issues that are broader issues in connection
with the application of the Agency. So | object based on
rel evancy.

| also object because unfortunately there has been a
m scharacterization of M. Scalnmanini's earlier testinony
whi ch was exclusively on cross and, therefore, it is not
eligible for rebuttal.

H O BROMN:. M. OBrien.

MR OBREN. | would sinply join in M. Lennihan's
obj ection and nove to strike the [ast question and
answer. | think we are getting into an area here that goes
wel I beyond the scope of this proceeding.

H O BROMN: Thank you.

M. Donl an.

MR. DONLAN: | join in that, M. Brown.

H O BROWN. M. Ml oney.

MR. MALONEY: Just a second pl ease.

This is a general statenent. 1've never heard this
concept that you can't put in -- you can't inpeach the
Wi t ness who has given you answers on cross-examn nati on.
He's given sone answers on cross-examnation. W are now
bringing on a witness to i npeach that cross-exani nation.
That is the first response to Ms. Lenni han's coment.

H O BROWN. The cross is going far beyond what M.

Scal manini testified to. | concur with M. OBrien on this
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i ssue here. | amnot going to take this hearing in the
direction of specifics as far as groundwater overdraft north
or south end of the basins. M ruling is the last answer to
be stricken, and you proceed.

MR. MALONEY: Thank you.

Now i n connection with -- have you reviewed the stated
pur pose -- based upon the stated purpose of the hearing,
that being the deternmination of whether there is
unappropriated water available in the Nacimento for storage
in the Nacinmento Reservoir, have you perforned an anal ysis
in rebuttal to the analysis of M. Taghavi, M. Pyle?

MR. PYLE: Yes, we performed an anal ysis.

MR. MALONEY: Now is this a copy of your analysis wth
the conditions on it?

MR. PYLE: It is.

H O BROM: |s this another exhibit?

MR. MALONEY: Yes, your Honor. Next in order for
i dentification.

H O BROM: dve ne a nunber.

MR LONG Fifty.

MR. MALONEY: Now, could you please explain this
anal ysis, M. Pyle?

MR. O BRIEN: Excuse ne. | just want to interpose the
objection that | raised a couple days ago, M. Brown. |n ny

mnd all of this hydrol ogic anal ysis could have and shoul d
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have been presented in the case in chief. It goes to the
key issues raised in this hearing. Wether they want to
characterize it as rebuttal or not rebuttal, fairness would
have dictated that we have had an opportunity to see this
anal ysis before this hearing started so we can nore properly
prepare our cross-exan nation

| object on those grounds.

H O BROMW: M. Donlan, you join in?

MR DONLAN:  Yes.

H O BROMN: Ms. Lennihan.

M5. LENNI HAN:  Yes, thank you

H O BROMW: M. Ml oney.

MR. MALONEY: We believe this issue was covered by M.
Katz's June 14th letter. It goes, as | state in the
begi nning, to the testinony of M. Taghavi on Pages 4 and 5
of his testinony, which talks about what he did in
connection with the analysis of the reservoir.

We have a further problem W were not even given
significant data until after these docunments were due, which
we brought up earlier this nmorning. W have a problemwi th
the water availability analysis.

H O BROMN: \here are you going to go with this
exhibit, M. Mal oney?

MR. MALONEY: This exhibit will go to the availability

of water for appropriation, and very quick cross-exani nation
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on the issue.

H O BROMN: Go ahead. Ask the question and let's see
where it goes.

MR. MALONEY: Could you explain how you did this
anal ysis, M. Pyle?

MR. PYLE: This is an analysis of surface flow, which
i s anal ogous to available water for storage in the
reservoir. The first thing we did was deternine the
reservoir storage using inflows and rel ease information we
were provided by the Agency in August of '95. | amnot sure
that is the nost current version of that data. W had been
waiting on a nore current version of that. They were
working on it at the tine.

We then prepared a percol ation curve based on neasured
data between Bradl ey and Sol edad, using USGS gauge data as
wel | as Agency gauge flow data of the Salinas R ver at
Bradl ey and at Sol edad.

W were able to prepare a curve with over a hundred
data points and fitted that -- fitted that data with a
curve, and it had a R square coefficient, which is just a
measure of its accuracy or the goodness of fit of the curve
to the data of about .9. W then reconstructed unregul at ed
flow at Bradl ey using the Bradl ey gauge and reservoir inflow
data provided by the Agency. W deternined the nonthly

percol ation from 1977 to 1992 between Bradl ey and Sol edad,
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usi ng the water bal ance net hod, which involved groundwat er
punpi ng estimte, estimates of inflow and outflow fromthe
Upper Valley and Forebay and the tributaries to the Upper
Val | ey on the Forebay.

For groundwat er punping we used a gross val ue of
440,000 acres, acre-feet a year. That is based on a rough
estimate of the existing assessed irrigated acreage in the
basi n, being about 100- to 110,000 acres in the Upper Valley
and Forebay. That was our denmand, 440,000 acre-feet a year
every year for this calculation

And the results gave us the flow that bypassed the
Sol edad gauge, that woul d bypass the Sol edad gauge under
unregul ated conditions. W conpared that with the water
that was stored in the reservoirs, and the difference
bet ween those two we present as the surplus flow avail abl e
for storage.

So sol ely based on the gauge flow at Sol edad cal cul at ed
outside the unregul ated flow at Sol edad that is cal cul ated
fromthat water bal ance anal ysis.

MR MALONEY: Is it correct to conclude from colum
three that there is no 200 -- 27,900 acre-feet of
unappropri ated water avail able for storage?

MR. PYLE: The average at the bottom of colum three
indi cates that anount is in excess of the available water in

that reservoir has already been in excess by the anpunt of
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the difference between the stored water and the surplus flow
avai |l abl e.

So, yes, it indicates there isn't 27,900 acre-feet
avai | abl e for storage.

MR. MALONEY: In fact, in your opinion the Agency is
storing nore water than is currently avail able at 350,000
acre-feet; is that correct?

MR. PYLE: Wth the storage of the reservoir at
350, 000, yes. This analysis indicates that.

MR. MALONEY: Looking at columms two and three in this
analysis, is it correct to state that the difference between
colums two and three is storage of the reservoir -- is the
storage by the Agency of water that is now in surplus?

MR PYLE: Correct.

MR. MALONEY: Did you analyze the types of water years,
dry, nornmal, above normal, and wet by exanple that has been
experienced in the Salinas River watershed?

MR, PYLE: Yes, we did.

MR. MALONEY: Could you describe where those conditions
are shown on Exhibit 407?

MR. PYLE: That is the far right columm.

MR. MALONEY: Could you explain on Exhibit 40 why you
i ncluded the San Antoni o Reservoir.

MR. PYLE: The San Antonio Reservoir is included

because of the gauge flow, the restrictions as far as being
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able to correl ate between gauge fl ows between Bradl ey and
Sol edad.

MR. MALONEY: Now, would there be, in your opinion
woul d there be water available for storage if the irrigated
acres, that is to say the vineyard acres or | should say
irrigated acreage, period, as has been testified to by M.
Merrill, were to materially increase.

MR. PYLE: The denmand woul d increase, | woul d expect
the surplus flow available, that is the flow at Sol edad,
woul d be decreased.

MR. MALONEY: Looking at the back of the Exhibit 40,
you shoul d have nade reference to this in an earlier
guesti on.

Woul d you tell me what the technical nenorandum says,
why it is there?

MR. O BRIEN. Excuse ne, M. Brown. M. Ml oney keeps
referencing to Exhibit 40. | think it is 50.

MR. MALONEY: Excuse ne, your Honor. | guess | wote
it down as 50.

Thank you, M. O Brien

MR. PYLE: The back page of that exhibit sinply
describes the nmethod used to classify hydrol ogic years as
bei ng either wet, above nornmal, nornal, bel ow nornmal and
dry.

MR. MALONEY: | have no further questions, your Honor
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H O BROMN: Thank you.

Cross, M. OBrien?

MR OBREN. My | request a brief recess to confer

wi th ny engi neering expert?

HO BROM: Two ninutes or five?

MR OBRIEN. More |like 15 would be hel pful.

all new evidence. | would like to have a chance to go

through it with him
H O BROM:. How about ten, ten m nutes.
MR. MALONEY: We have a bookl et.
(Break taken.)
HO BROM: M. OBrien, it is your turn.
on the record and then sone.

---000---

CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY

OF THE SALI NAS VALLEY PROTESTANTS

BY MONTEREY COUNTY WATER RESOURCES AGENCY

BY MR O BRIEN

MR OBRIEN. M. Pyle, when did you prepare the

anal ysis set forth in Exhibit 507

MR. PYLE: The analysis of the table on the first

was done very recently, last week. And the sumary on the

back, classifications, was done earlier, '96.

H O BROM: You're hard to hear, M. Pyle.

MR. PYLE: 1'll speak up.

CAPI TOL REPORTERS (916) 923-5447

We are back

611



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. OBRIEN: The first colum in Exhibit 50, stored
wat er, does that represent actual neasured storage in the
reservoir or are those nunbers sinul ated?

MR. MALONEY: So we don't get confused on the record,
could I just clarify your question? Can you use the
nunmbers, the little small nunbers?

MR OBRIEN:. That is a fair suggestion

The second colum, columm | abeled two in 50, stored
wat er, are the nunbers that appear in that col unm neasured
nunbers or are they sinmulated in sonme fashion?

MR. PYLE: They are -- they are not sinulated. It's
the data that was given to us by the Agency. Sinply we have
taken the difference between the inflows and rel eases. So
if inflows were greater than rel eases, then there is a
positive nunber in that col um.

MR OBRIEN:. Was that -- were those nunbers cal cul ated
on a monthly or annual basis?

MR. PYLE: Monthly basis.

MR. O BRIEN. You sinmply accunul ated those nonthly
nunbers and that is what appears in 507

MR PYLE: Correct.

MR OBREN. | believe you stated earlier that you are
assum ng for purposes of this analysis total punping in the
Forebay and Upper Valley areas of 440,000 acre-feet per

year ?
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MR PYLE: Correct.

MR. O BRIEN: Your analysis assunes that that anount of
wat er i s punped every year, correct?

MR. PYLE: That's right.

MR OBRIEN. So you're assuming that a farmer in the
Upper Valley and the Forebay area woul d punp the sanme anopunt
of groundwater whether it is a wet year with a | ot of
noi sture in the soil and a dry year with |l ess water in the
soil, correct?

MR. PYLE: Correct. It would be -- it is a very sinple
analysis, and it has sinple assunptions we applied to it.

MR. O BRIEN  Your 440,000 acre-foot number is derived
fromfirst obtaining the nunber of irrigated acres for the
Upper Valley and Forebay areas, which |I understand you have
used the figure of 110,000; is that correct?

MR PYLE: Correct.

MR. O BRIEN: Were did you get that nunber?

MR. PYLE: That nunber cones fromthe current irrigated
acreage in the Upper Valley and Forebay from assessnent
rolls. So that is in Zone 2A. It also coincides pretty
well with the reported irrigated acreage in the Upper Valley
and Forebay by the nmost recent published | and use.

MR. O BRIEN: The nost recent published | and use study
actually has a | ower nunber, does it not?

MR. PYLE: M ght have a | ower nunber, yeah. It is
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within the range. A hundred to 110 is what | stated
initially.

MR. O BRIEN. You have also utilized -- in getting to
t he 440, 000 acre-foot nunber you have al so used an assuned
crop duty or water duty for crops in the Forebay and Upper
Vall ey area of four acre-feet per acre; is that correct?

MR. PYLE: No. That is gross punmping. W assuned
overturned flow of about 30, a third, 33 percent.

MR O BRI EN. So what is the nunber you have used in
terns of consunptive use for crops grown in the Upper Valley
and Forebay areas?

MR PYLE: | believe that is 275,000 acre-feet.

MR OBREN. But in terns of the applied water nunber
that you are using, is it fair to say that you are using an
appl i ed wat er nunber of four acre-feet per acre?

MR PYLE: Correct.

MR OBRIEN. Is it fair to say that a |large portion of
the Iands that are under irrigation currently in the Upper
Val | ey and Forebay areas are in vineyards?

MR. PYLE: | couldn't say that offhand.

MR. O BRIEN: You don't know?

MR PYLE: W didn't take that into account.

MR. O BRI EN. So, in choosing your four acre-foot per
acre nunber for applied water, you didn't take into account

the split between vineyard and row crop in those areas,
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correct?

MR. PYLE: Right, just one water duty.

MR O BRI EN. You were here this norning for the
testimony of M. Merrill?

MR. PYLE: Yes.

MR. O BRIEN. And you heard his testinony regardi ng
applied water for the vineyard | ands which he is faniliar
with, correct?

MR. PYLE: | amnot sure. He spoke of an applied water
val ue?

MR. O BRIEN: Yes.

MR PYLE: | didn't catch that if he did.

MR O BRI EN. Do you recall himsaying that he believes
that approximately 1.5 acre-feet per acre represents an
appropriate conbi ned water, applied water nunber for
vi neyards, which includes both frost protection and
irrigation water?

MR. PYLE: | don't recall that, but | have seen a
nunber and that is the nunmber we have used in the past in
anal yzi ng vi neyard operati ons.

MR. MALONEY: nbjection, and I'mraising this
objection nore as a warning, as a formal objection. Be very
careful when you start tal ki ng about water for vineyards
versus water for row crops because we still have the issue

of conjunctive use and what happens if you are using |ess
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than your water right, and clearly we are not going to talk
about water rights in this water rights hearing.

H O BROM: \What was the question? The question
related to the 1.75 acre-feet per acre, including
consunptive use, water applied and frost protection as it
relates to your answer here. What is the discrepancy?

MR. PYLE: W are not attenpting to simulate
necessarily current conditions. W are attenpting to
simul ate potential future water use in the valley,
regardl ess of crop type with the discretion of the
| andowner, | guess, as to what crop he chose to use.

MR OBREN. M. Brown, could | have the Court
Reporter read back the answer, please?

(Record read as requested.)

MR O BRI EN:. So Exhibit 50 is not an attenpt to
simulate current water conditions in the Salinas Valley; is
that correct?

MR. PYLE: Not current water usage, potential water
usage.

MR. O BRIEN: Have you attenpted in any of your various
anal yses to analyze current water usage in the Salinas
Val | ey?

MR. PYLE: W did. | was on the phone with ny
associate this norning just to verify that, and | believe we

did do one run, and it was back in '96, that had what was
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estimated at the time to be current conditions.

MR. O BRIEN: Have you prepared that in witing?

MR. PYLE: | don't have that here. And it cane up with
di fferent nunbers, but there was always a difference between
stored water and surplus flow avail abl e even under current
condi ti ons.

MR OBRIENN. M. Brown, | amgoing to nove his late
statenment. It was not responsive to nmy question. |If he is
going to give testinmony about the other analysis, which he
doesn't have here with him then | amgoing to request we
request himto provide that analysis to us and | have the
chance to go over it. Oherwi se he should be precluded from
gi ving opinions on this other anal yses which are
nonr esponsive to ny question

H O BROMWN: Read the question, please

(Record read as requested.)

MR OBRIEN:. | think the question whether prepared in
witing is a yes or no question, and | don't think it opened
the door properly for himto give his opinions on the
results of that analysis. |If he wants to do that, | would
i nsi st on having that docunent provided to us before we go
any further.

H O BROW. M. Ml oney.

MR. MALONEY: Your Honor, we have been tal ki ng about

procedure for the last two weeks. They have a procedure by

CAPI TOL REPORTERS (916) 923-5447 617



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

which they can get all of M. Pyle's testinony, all of M.
Pyle's record in connection with this hearing. They have
chosen not to take advantage of that procedure. W took
advant age of the procedure; they have chosen not to take
advant age of the procedure.

We have a classic problemhere that we have been faced
for the last four hearing days. They ask a question; they
don't like the answer. They want to get rid of the
qguestion. | think the question -- | think he should be
asked questions about it, if he feels he has to ask
guestions about it. They could have subpoenaed M. Pyle's
records in connection with this hearing.

H O BROM:. M. OBrien

MR OBRIENN. M. Brown, | think it is nothing short of
out rageous for M. Maloney to suggest that | had burden of
subpoenai ng his w tnesses' --

H O BROM: Wait a nminute, wait a minute, M. O Brien,
pl ease. Just on issue at hand.

MR O BRI EN. The only issue at hand is whether his
answer to my question was responsive or not, and whether the
rest of his answer should be stricken. | think the answers
and questions speak for thensel ves.

H O BROWN:. Barbara, do you have any conment on the
answer being responsive?

M5. KATZ: | don't think it was responsive. This is
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the first that staff has heard of any other study out there
or analysis. So, we need it, too, if he is going to be
testifying to it.

No, to answer your question, | didn't think it was
responsi ve.

H O BROMW:. Strike the answer to the |last question

Ask your question and if you want a yes or no answer,
say it up front.

MR. O BRIEN. Thank you

M. Pyle, are you fanmiliar with any published essays of
applied water requirenents in the Upper Valley and Forebay
area?

MR. PYLE: Yes.

MR. O BRIEN: Wo publishes those?

MR. PYLE: There are various sources. The Agency has
done sone work, anobng others.

MR. O BRIEN: Have you -- are you famliar with the
nost recent estinmates of applied water in those two areas
publ i shed by the Agency?

MR PYLE: Not offhand, no.

MR. O BRIEN: Have you ever revi ewed thenf?

MR PYLE: | have reviewed various editions of the
nodel, and | amnot ever quite clear on what the nopst
current one is.

MR. O BRIEN: Do you know how the Agency estimates of

CAPI TOL REPORTERS (916) 923-5447 619



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

applied water in the Forebay and Upper Valley is conpared to
your four acre-foot per acre nunber is?

MR. PYLE: No. You nmust be tal king about an average
for all.

MR. O BRI EN: Tal ki ng about a conbi ned number,
correct. Do you have any idea how they conpare?

MR. PYLE: | would say on average the Agency's nunbers
are probably in two to two and a hal f foot range.

MR OBRIEN. And if you applied a nunber into the two
to two and a half foot range to your acreage nunber of
110, 000 acres, what would that do to your analysis?

MR. PYLE: It's possible that the surplus flow
avai |l abl e for storage would increase.

MR. O BRIEN:. Were did you get the four acre-foot per
acre nunber?

MR. PYLE: It was basically an assuned number thinking
about some of the row crop producers in the Upper Valley,
whet her everything went to row crop or at |east they had the
option for doing so. Sonme of the nunbers are higher than
four. Sone of the Salinas |ands, for instance, has records
showi ng four and a half, for instance per acre-feet.

MR OBRIEN You said it was an assuned nunmber based
on the assunption that those |lands could go to row crop; is
that right?

MR. PYLE: As | nentioned, to any crop that they
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chose.

MR. O BRI EN:. | thought you mentioned specifically row
crop in your answer?

MR. PYLE: In nmy |last answer | was tal ki ng about row
crop as far as four acre-feet. But | previously, just a
little while ago, ny statenent in general is that that
assunption is based on assum ng that the | andowner can grow
any crop that they choose.

MR. O BRIEN:. Wen you say that you assune that the
| andowner coul d grow any crop that they choose, what you are
saying is in effect that you assuned that he could choose to
grow a crop at a high applied water requirenent.

Is that a fair sunmary?

MR. PYLE: That's possible. O that acreage could
i ncrease and water use and the applied water woul d be | ower
per year, actual devel oped acreage may i ncrease.

MR. O BRIEN: You used 110,000 as your acreage number,
right?

MR PYLE: Right.

MR O BRIEN:. Were in this anal ysis does the
possibility of an increase in irrigated acres conme up if you
use 110, 000?

MR PYLE: | think it is a possibility that we tried to
enconpass in this anal ysis.

MR. O BRIEN: Wi ch nunber represents the nunber for
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potential increase in irrigated acres?

MR PYLE: It's -- basically the sinplest way to do
that was to put in it water use numnber.

MR. O BRIEN: Rather than have a specific estinmte of
new irrigated acres, you fudged that factor into the four
acre-foot per acre nunber?

MR PYLE: It could be read a lot of ways. |It's a very
sinplistic and al so very flexible analysis that gives you
the ability to | ook at existing |ands with higher water use
if that was what woul d happen in the future devel opment or
future lands with | ower water devel opnent. So there wasn't
any fudging. It was neant to be flexible.

MR. MALONEY: Your Honor --

MR OBRIEN. | can see the flexibility in the
anal ysi s.

MR. MALONEY: Your Honor, No. 2 of the key issues,
enphasi ze key issues, is we are talking about injuries to
downstream vested senior water rights. Now, we're operating
on the assunmption -- we can't really tal k about water
rights, but at the same tine we are trying to establish a
wat er right here and we are using a four acre-foot nunber.
This is a nunber that has been used. | don't see why there
shoul d be any questioni ng about how this nunber is
constructed or not. That is a senior water right. He is

testifying there is sone people using less than five
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acre-feet, four acre-feet and people using nore than five
acre-feet.

H O BROM: | disagree with you, M. Maloney. W are
tal ki ng about consunptive use and applied water. There is a
consi derabl e gap between that and the record.

Proceed.

MR. MALONEY: Hi s consunptive use nunber is
substantially | ower than four.

MR O BRI EN. Are you testifying, M. Ml oney?

MR. MALONEY: No.

H O BROM: | refused to swear in the attorneys, M.
O Brien

MR MALONEY: We flunk

MR. O BRIEN: Based on your analysis, M. Pyle,
woul dn't you expect there to have been a | owering of the
groundwat er levels in the Forebay and Upper Valley areas as
a result of the Agency's storage operations?

MR. PYLE: A lowering of the groundwater levels as a
result of reservoir operations.

MR. O BRIEN: As opposed to what woul d have been the
case without reservoirs.

MR PYLE: | amnot sure there would have been a
| owering of water levels with the reservoir operations.

MR. O BRIEN: Looking at the bottom of colums two and

three of Exhibit 50, don't those two nunmbers, the average
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nunbers, suggest that the Agency was storing water that was
not surplus flow available for storage?

MR PYLE: Correct.

MR OBREN |If the Agency was storing water that was
not surplus flow available for storage and the downstream
applied requirenents renmained the sane, would you expect
over tinme to have seen a decrease in groundwater |evels?

MR. PYLE: Not necessarily.

MR. O BRIEN. Were would the water have gone?

MR PYLE: Continued on to the ocean. Could have
bypassed -- could have filled the reservoir, the groundwater
systemin the Upper Valley and Forebay. And then when that
wat er becones avail able for storage, here the surplus flow
avail able for storage. |If that water is released, then
there woul d be no lowering of water |evels.

MR OBREN It could have been going to the ocean
Did you, as far as your analysis, look at the issue whether
that water did, in fact, go to the ocean?

MR. PYLE: Not at all. No. Once it gets past
Gonzales -- once it gets past Sol edad, we didn't |ook at it
any further.

MR. O BRIEN: You don't know what happened to this
wat er ?

MR. PYLE: | don't, but | amsure during the high flow

years sone woul d bypass and go to the ocean, if it were not
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stored.

MR OBREN. Could | have just a minute, M. Brown?

MR. MALONEY: Are we taking a break?

MR, OBRIEN:. Two nminutes.

H O BROM: Of the record for two mnutes.

(Break taken.)

H O BROMN: Back on the record.

MR OBRIEN. M. Pyle, in your analysis as set forth
in Exhibit 50, do you assune in essence that the first
440,000 acre-feet available in the systemwould go to
recharge regardl ess of demand?

MR. PYLE: | amnot sure | understand the question.

MR OBREN. Froma timng standpoint, as we nove
forward into the water year, are you assunming that the four
acre-feet per acre represents the then current denmand of the
downstream wat er uses as that water becomes available in the
system wi t hout an analysis specifically of the timng of the
needs of those downstream water users?

MR. PYLE: | believe we just calculated the storage
available. And if there was flow in the river, unregul ated
flowin the river, then it would percol ate and recharge the
aqui fer regardl ess of tine.

MR. O BRIEN: Regardless of timng and demand, correct?

MR. PYLE: |If the storage available in the aquifer,

that is not tine -- that is not a timng pattern vari abl e.
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MR. O BRIEN:. Wuld that be dependent on the timng of
flowin the river, that recharge conponent?

MR. PYLE: Sure the recharge is tined directly to the
f1 ow.

MR. O BRIEN. So, essentially the first 440, 000
acre-feet that flows down to the river for which there is
roomin the aquifer to recharge you assunme it woul d recharge?

MR. PYLE: No. Again the percolation curve determ ned
how much recharge did occur relative to the flow And we
cut that off at a maxi num of 50,000 acre-feet a year. So
following a really dry year, then it could potentially
accept up to a maxi mum of 50,000 acre-feet per nmonth -- | am
sorry if |I said per year. | neant per nonth.

MR. O BRIEN:. The curve that you described with the R
squared val ue, was that based on regul ated fl ow?

MR PYLE: Yes, it was.

If I could add a coment to that?

MR O BRI EN. Certainly.

MR. PYLE: | don't believe it nmakes any difference
whet her regulated or unregulated. |If there is flow there
and there is storage available in the aquifer, then this
cal cul ati on does not see the reservoirs, per se.

MR OBREN If you were to rerun the cal cul ation
based on uninpaired flow, would you expect that curve to

change?
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MR. PYLE: No.

MR OBREN. D dyou do that anal ysis?

MR. PYLE: There is no uninpaired flow data for
Sol edad. It was -- again, the gauges were installed after
the reservoirs were in place.

MR OBREN Is there uninpaired flow data avail abl e
at Bradl ey?

MR. PYLE: There is. To get percolation in the Upper
Vall ey we need two points, one upstream and one down.

MR OBRIEN:. | have nothing further at this tine,

M. Brown.

I am going to request, given the nature of the
presentation of this rebuttal testinony, the opportunity to
present sone surrebuttal testinmony fromnmy wtness, Dr.
Taghavi .

MR. MALONEY: nbjection. It is not within the
procedures. W have to follow the procedures.

H O BROM:. M. OBrien

MR OBREN | nade this objection several times now.
| don't want to belabor the point. This is all testinony
that goes to the hearing issues and shoul d have been
presented as part of their case in chief so we had full and
fair opportunity to reviewit, consult with our consultant
and have an opportunity to rebut it and bring our rebutta

case. Because it was saved until the end of their case,
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they are trying to preclude our opportunity to rebut the
testinmony. We think there are serious problens with it, and
we would |like to have the opportunity to point those out.
It would be a fairly brief presentation.
H O BROM: Of the record.
(Di scussion held off the record.)

H O BROM: M. OBrien, what kind of time do you need
for surrebuttal ?

MR. O BRIEN: Ten nminutes.

MR. MALONEY: May we speak to this?

H O BROMWN:. \What are the issues that were brought up
here in rebuttal that should have been brought up in direct
that you are concerned wth?

MR OBRIEN. | think there are sone fairly fundanental
i ssues regarding the validity of this analysis. | have been
attenpting to go into some of those on cross-exam nation,
but I think it would be only fair to have Dr. Taghavi give a
brief critique of M. Pyle's analysis.

H O BROM: What is it specifically in the analysis
that needs to be cleared up?

MR OBREN. | think specifically M. Pyle's
assunptions regardi ng the application of applied water
requirenents and this last issue regarding the regul ated
versus unregulated flow. Dr. Taghavi had sonme comments on

t hat i ssue.
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H O BROM: If | allow you surrebuttal, that will
necessitate a cross?

MR OBRIEN | believe it would.

MR. MALONEY: And a surrebuttal. The problens we are
heading with this, we offered to put this on yesterday, and
the other side did not want us to have it yesterday.

H O BROMN: Yesterday wasn't the tine. During the
direct was the time.

MR OBRIEN:. | believe it would be in the discretion
of the hearing officer whether response to Dr. Taghavi,
whet her they would entitle themto put a response on to him

H O BROAN: You need ten minutes to verify up that --

MR. O BRIEN: Probably less than ten ni nutes.

H O BROM:. And to deal specifically with the
application rate and consunptive use requirenments?

H O BROM: | believe those are the two main issues we
woul d want to address. | would probably sinmply ask Dr.
Taghavi to present any comments of criticisns regarding M.
Pyl e' s anal ysi s.

MR LONG | will allow you five mnutes for
surrebuttal in that issue for the reason stated. And then |
will allow your teamfive mnutes in cross, if you need it.

MR. MALONEY: And we have the opportunity to have M.
Pyl e respond to his questions. You said cross.

H O. BROMWN: Cr oss.
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MR. MALONEY: In other words, we can't bring M. Pyle
back after M. Taghavi testifies?

H O BROMW:. Not now. | may change ny mnd on that,
but not now Otherwise, it has to have an end sonewhere.

MR. MALONEY: We agree. W thought the end was right
NOw.

MR OBRIEN. M. Brown, | appreciate that. Before we
do this with Dr. Taghavi, | think M. Donlan did have sone
limted cross-examnation as well.

H O BROMW: W will go through the list here. | am
not going to nmss Ms. Lennihan this tine.

M. Donl an, you are next.

---000---
CROSS- EXAM NATI ON OF REBUTTAL TESTI MONY
OF THE SALI NAS VALLEY PROTESTANTS
BY TANI MURA & ANTLE
BY MR DONLAN

MR. DONLAN. | amgoing to ask you, M. Pyle, if you
could just walk me through this real slowy. Again, in
fact, it would be really beneficial if you can kind of draw
a schematic for us. | wish we had a poster board, but we
don't have a poster Board. Can | ask you to draw a
schematic that we mght use in evaluating what you have done
here.

H O BROM: Go give himthe paper and ask hi mand
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we'll rule on

that. Wat do you want himto draw?

MR. DONLAN: | amnot a hydrologist, so this is

difficult for

Tabl e --

a cal cul ati on

MR PYLE:

ne.

colum two, |abeled stored water, is based on

of inflow mnus rel ease?

That's right. It does not account for

evaporation which would tend to decrease surplus flow

avai l abl e for

st or age.

MR. DONLAN. So, hypothetically, the beginning of a wet

year does this assune there is carryover storage?

MR PYLE:

I don't believe so.

MR. DONLAN:  You start with an enpty reservoir for

pur poses of your anal ysis?

MR. PYLE:

I believe so. | would have to check that

MR. DONLAN:  So, hypothetically, it begins to

preci pitate in Novenber, Decenber, whenever it night, and

that reservoir

begins to fill. And this calculation, the

stored water colum is based on 377,000 acre-feet of storage?

MR PYLE:

It doesn't deal with storage at all. It

inflows and releases. So really whether it is a ful

reservoir or not is not material to this cal cul ation

Strictly inflows and rel eases.

MR. DONLAN: In 1960 it says 60,000. | assune that

acre-feet. \What does that nunber stand for?

MR. PYLE:

That is the amount of -- the difference
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between inflows and rel eases.

MR. DONLAN: Can we assune that that is stored?

MR PYLE: Yeah

MR. DONLAN. Then noving over to -- after that, your
anal ysi s takes 440,000 acre-feet out or does this --

MR. PYLE: No. Just takes nonthly inflows and rel eases
every year, and fromthose rel eases calculates the flows at
Bradl ey. And once we have the flows at Bradl ey, we have --
take the percol ation curve.

MR. DONLAN: The real flows at Bradley or sinulated
flow, based on an average over the course of the nonth?

MR. PYLE: This is an attenpt to estinmate unregul at ed
flow, so it is the release plus whatever gauge flow at
Bradl ey was occurring w thout the rel eases.

MR. DONLAN: Then based on that cal cul ati on you assuned
that if there is groundwater storage capacity avail able you
can still store in the groundwater basin up to 50,000
acre-feet a nonth?

MR. PYLE: Correct. That is the percolation curve.
Looks very good for meking that cal cul ation

MR. DONLAN. So the water for all intents and purposes
is stored in the groundwater basin up to 50,000 acre-feet a
nmonth until you get to 4407?

MR. PYLE: 440. No. Calculate the flow at Bradl ey

based on how nmuch percol ates and that is cal cul ated nonthly.
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So the 440 is an annual nunmber. And there were other
inflows and outflows to balance that as well

MR. DONLAN. From other than reservoir storage?

MR. PYLE: Right, the tributary inflows as | nentioned
before and al so subsurface inflows and outflows were
accounted for. A very small nunber conpared to the flows of
the river, but it would nake the cal cul ati on conpleted so we
i ncluded those as well.

MR, DONLAN: Is it unconmmon for there to be a
wintertine flow of 10,000 cfs in the Salinas River?

MR. PYLE: Unconmmon.

MR. DONLAN: In an average wet year, or an average wet
year, | amsorry, a flow of 10,000 cfs during that heavy
precipitation, is that uncommon?

MR PYLE: | don't know the number so well in cfs.

MR. DONLAN. What | amtrying to get at is, assune
there is a flow, if there is a flow of 10,000 cfs in the
systemat a given tine.

MR. MALONEY: Could you -- excuse ne, could you put
that in acre-feet?

MR DONLAN: No, | can't.

MR. MALONEY: You can't?

MR, DONLAN:  No.

Is it safe to assune this analysis is based on fl ow

rate, it is just kind of volumetric accumul ation?
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MR. PYLE: | can tell you how | distribute, nostly
averages in acre-feet.

MR. DONLAN. Can you base the flow, you figure out what
the conversion of what that would be to acre-feet and the
wat er goes where you have assigned it?

MR PYLE: Well, the nunbers that we receive fromthe
Agency were in acre-feet. And those were nonthly and that
dictated how we handled it in terms of the tine frane,
because | think the nmeasured data is a little bit nore
frequent than that, but it is the Agency's nonthly inflows
and releases that limted the tinme frane.

MR. DONLAN: Have you read the hearing notice? That
was asked of you earlier today.

MR PYLE: Yes, | have.

MR. DONLAN:  You read what hearing i ssue No. 2 says?
MR. PYLE: | generally looked at it.
MR. DONLAN: | will read the beginning. Has, past

tense, the additional diversion to storage which would be
aut hori zed by the approval of Application 30532 caused
injury to persons with senior water rights downstream of
Naci m ent o Reservoir?

MR. MALONEY: bjection. He isn't reading the ful
hearing notice. That is only the key issue to be considered
at the hearing.

MR. DONLAN: That's --
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H O BROMWN: Response, M. Donlan
MR. MALONEY: Why don't you read the full hearing
notice. |Is only the key issues to be considered at the

hearing, not all the issues.

MR. DONLAN: | believe he answered the question. | can

go get the full hearing notice.

H O BROMW: Wthdraw the question. You have a
choi ce.

MR. DONLAN:. | will wi thdraw ny paraphrasing of the --
are you famliar with Key Hearing |ssue No. 27

MR. PYLE: Yes.

MR. DONLAN:  Thank you.

Does your average anal ysis address the question of
whet her there has been an inpact to groundwater levels in
t he Upper Valley and Forebay?

MR PYLE: Only indirectly.

MR. DONLAN: How do we deduce inmpact to groundwater
fromwhat you have done here?

MR. PYLE: Well, in conjunction with the testinony of
M. Merrill, that was one of the reasons for show ng
hydr ol ogi ¢ conditions, and under those dry years in which
they, the dry year in particular in which they suffered,
this anal ysis does show that surplus flow wasn't avail abl e
for storage. Sone of that flow was not available for

storage and shoul d have been rel eased. That could have
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al l evi ated that problem

But primarily this exhibit is to address Key |ssue No.

MR. DONLAN. Do you know what the storage capacity was
-- the storage level was in 19907

MR. PYLE: Not offhand, no. This is strictly based on
i nfl ows and rel eases.

MR. DONLAN. If | told you that it wasn't 300, 000
acre-feet in storage in 1990, would that surprise you

MR. PYLE: No.

MR. DONLAN: Are you famliar with the drought from'87
to '927?

MR PYLE: Right. |If there were inflows, there would
be rel eases.

MR. DONLAN: | understand that.

Does your testinmony here, though, for exanple the '90
peri od you have addressed, deal with the upper increnental
anmount of water being applied for in this application? They
al ready have a license to store 350,000 acre-feet.

MR PYLE: It addresses it in regards to this surplus
flow avail abl e from storage. And the average indicates that
27-9 is not avail able.

MR, MALONEY: Your Honor. W would like to see if we
have to finish this today. It is alnbst 4:00.

H O BROM: Can we speed this up sone, both sides.
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MR, DONLAN: M. Brown, | would like to reiterate M.

O Brien's conment. This was dropped on us at the very | ast
m nute, and apparently it is based on sone conplicated
assunptions. W are just trying to figure out what was done
here. That is fair. They are holding this out as addressing
a hearing issue which should have been included in their
case in chief. | think we are entitled to find out what

t hey have done.

H O BROMW. W addressed that issue, and | amgoing to
all ow you five mnutes with the expert witness to have
surrebuttal on this.

Are there any ot her issues?

MR, DONLAN: | would like to reserve five minutes for
nmy witness as well.

H O BROM: Al right, M. Donlan? You can have five
m nutes for surrebuttal and you get another five mnutes to
Cross.

MR. DONLAN: | will stop my cross now.

MR. MALONEY: Your Honor, one other request. Can
have a slight break after M. Taghavi and M. Scal mani ni put
on their testinony to talk to ny expert? | amjust a
lawer. This is all beyond ne.

H O BROWN:. That is very noble

Let's do the surrebuttal right now on this issue while

we he's at hand, and you can pull your witness, M. OBrien
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MR OBRIEN. M. Brown, Dr. Taghavi and M.

Scal mani ni have conferred very briefly here. | think it
woul d make it go nost efficiently if M. Scal mani ni went
first and then Dr. Taghavi

H O BROM: Ckay. M. Scalmanini or M. Donlan,
proceed.

---000---
DI RECT EXAM NATI ON OF SURREBUTTAL EVI DENCE OF
TANI MURA & ANTLE
BY MR DONLAN
MR. DONLAN. M. Scalnmanini, will you please explain how
this anal ysis depicts harm from Application 30532.

MR SCALMANINI: | will try. M inpression of the
analysis is that it concludes that the Agency has stored
water in excess of so-called surplus flow available to be
stored, which inplies that there has been interception of
wat er that woul d otherw se satisfy these downstream wat er
requirenents rights, whatever words are going to be used to
descri be them

There are two scenarios that can result fromthat. One
is that the water was held back fromthem and, therefore,
they didn't have it. |If that is the case, since they punp
froman aquifer system then the aquifer systemhad to have
been i npacted, which would be shown by sone change in

groundwat er | evel s or groundwater storage.
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As was clearly shown fromthe hydrographs that | put in
my direct testinony, that has not occurred. So that
scenario can't have taken place. Conversely, if the
groundwat er | evel s have been as they actually were, then the
fact that this water was stored didn't have a negative
i npact downstream It didn't intercept anybody's water,
and, therefore, there has to be some flaw in the anal ysis,
per se, that says it wasn't available -- it wasn't surplus
to the systemto be stored.

If it was -- if the aquifer systemwere full and this
wat er were not surplus, then the water woul d have been
rejected by the aquifer systemwhen it flowed past the
systemin a state of controlled or uncontrolled conditions.

H O BROM: |Is that it?

MR. DONLAN: That is it.

H O BROMW:. Wuld you like to cross right now?

MR MALONEY: We'd want to do cross of both of them
after they conpl et ed.

H O BROM:. M. O Brien.

---00- - -
DI RECT EXAM NATI ON OF SURREBUTTAL EVI DENCE OF
MONTEREY COUNTY WATER RESOURCES AGENCY
BY MR- O BRI EN
MR OBREN. Dr. Taghavi, | would like for you to give

our coments --
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MR. MALONEY: Can we wait just a second so M. Pyle can
finish witing?

MR. O BRIEN: Could you please give us your comments
and criticisnse with respect to Exhibit 50 and the anal ysis
enbodi ed therein?

DR. TAGHAVI: Yes, of course. | have had a very brief
period to review this, so nmy conments are based on the very
brief observations that | have had. | would just itenize
these coments.

My first comment woul d be based on the issue of the
unit punping rate, unit water punp, and the four acre-foot
per acre that has been assumed in this analysis year round,
four acre-foot of water per acre per year. And the
i nconsi stency between this assunption and what has been
published at |east by the Agency through their observations
and the records that they have been collecting. Between
1995 and '98 the records have been publi shed.

MR. MALONEY: (njection, your Honor. | would like to
review the objection that we nmade originally in a notion to
obtain the records fromthe Agency in connection with their
extraction reports. The data on which he is relying is the
result of extraction reports that we have not been given the
right to cross-exani ne on based on the Steiny case. | am
renewi ng that. We brought that up yesterday norning and the

claimwas nmade that we have waived it because we didn't
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bring it up again at this hearing.

W do not believe we waived it, but | amobjecting to
this whole reliance on anything that was based on extraction
reports of the Agency.

HO BROMW:. M. OBrien

MR. O BRIEN:. The data that Dr. Taghavi is referring to
is published data that is available to M. Maloney and his
experts. W are not going into any data that the Agency is
keepi ng secret fromthe public.

H O BROMN: \WWho published the data?

MR OBREN | think the Agency.

DR. TAGHAVI: The Agency in its annual reports of water
extraction between '95 and '98, | believe was the |ast one
t hat was publ i shed.

H O BROMN: \ere are you headed with this, M.
OBrien? | amtrying to follow this back and forth. The
consunptive use of crops in the Salinas Valley aren't that
wel | -known, and there is different agencies and entities
that may agree or disagree or believe this is not new
sci ence.

MR OBREN. | agree a hundred percent, M. Brown. W
have been presented with an analysis that is based on an
assuned applied water number of four acre-feet per acre
which we think is way out of Iine with all the different

studi es and estinmtes that are out there.
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| think | amentitled to make a record here that that
nunber that M. Pyle is using is inconsistent with what's
been published by different government agencies. That is
the only point | amtrying to nmake.

H O BROAN: You are on record with that. | am asking
the question of the hour: How nmuch nore do you need?

MR OBRIEN | don't need to be on the record nuch
nore at all, M. Brown. | appreciate your indulgence. W
will nove this along quickly.

H O BROMWN:  Ckay.

The objection is overrul ed.

MR. MALONEY: Your Honor, can | nake one nore point for
the record?

H O BROW. On ny ruling?

MR MALONEY: | did't have the |ast chance to make
comrent. | wll sit down.

H O BROMN: Proceed.

DR. TAGHAVI: The second issue | see in this
calculation is that the percolation rates and percol ation
curve that is being devel oped is based on regul ated fl ow
bet ween two gauges at Bradley and Sol edad. And typically,
if you are | ooking at unregulated flow, you would see a | ot
nore rainfall and runoff during wintertinme. And so
definitely you woul d see so-called flatter curve which would

have | esser slope under unregul ated conditions. So that
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would tend to -- what the curve which is used in this case
here tends to overestimate what the percolation rate is,
whi ch woul d basically overestinmate what the surplus flow
avai | abl e woul d be.

The third comment that | would have is in terns of the
actual resolution of the calculations. As | testified in ny
direct testinony, the Salinas Valley and t he whol e wat er shed
is arainfall watershed. And based on the rainfall runoff
conditions, you would tend to have a lot of flashy flood and
flashy stream fl ows throughout the wintertine and early
springtinme. And so, nost of the tinme, at |east the Agency
and nost of the analysis that the Agency performs we try to
do that, | as a consultant at least, try to do it on a
dai ly basis because of the rainfall watershed as opposed to
a snownel t wat ershed.

So a nonthly cal cul ati on of such a surplus flow
avail able, | would think, would also overestinmate based on
nont hl y average nunbers

That is all | have to say.

Thank you.

H O BROMN: Thank you, Doctor

MR. MALONEY: Could | have an opportunity to consult
with ny expert?

H O BROM: How nuch tine would you |ike?

MR. MALONEY: Probably between five and seven
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m nut es.

H O BROM: Five mnutes.

(Break taken.)
H O BROM: W are back on the record
M. Ml oney, your turn

---000- -
CROSS- EXAM NATI ON OF SURREBUTTAL EVI DENCE OF
MONTEREY COUNTY WATER RESOURCES ACGENCY &
TANI MURA & ANTLE
BY SALI NAS VALLEY PROTESTANTS

BY MR NALONEY

MR. MALONEY: We are grossly prejudiced. W are not
following the original rules set at the beginning of the
heari ng.

Just a coupl e quick questions and maybe | will give
this to M. Taghavi to figure out whether we are incorrect
or not. This is hearing Exhibit 6 that we would like to put
back into the record. Hearing Exhibit 6 is a docunment
prepared fromthe records of the Agency, the linted records
that we were able to get pursuant to our subpoena of the
docurments of the records, and we have taken those records
and tried to apply themto the Upper Valley exclusively.
VWhat | amdirecting your attention to is it is our belief
there is approxi mately 40,000 acres of productive land in

t he Upper Valley.
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And based on our analysis -- this could be wong. W
specifically asked that they tell us what township and range
were in the Upper Valley.

H O BROMW:. M. Maloney. You have ten mnutes to
cross these expert witnesses, or you can use it as you are
doi ng or go ahead and cross.

MR. MALONEY: | understand. W are showi ng 178,000
acre-feet of water punped in 1997 reporting year, which
according to our calculations would cone out in excess of
four acre-feet per acre. This is in dispute with you.

Do you have any -- isn't that correct, M. Taghavi?

DR TAGHAVI: May | have a minute to | ook at this?

MR. MALONEY: Here is the township. If you would Iike
to look at them M. Taghavi, go to Plaintiff's Exhibit 1.
Maybe that will help you identify the Upper Valley.

DR. TAGHAVI: Wbuld you repeat the question, please?

MR. MALONEY: W are showi ng 178,000 acre-feet punped
in what we perceive to be the ground punping by township for
Zone 2A in the approxi mate area of the Upper Valley. It is
our understanding there is approximately 40,000 acres of
irrigated land, give or take a thousand acres or two in the
Upper Valley.

Do you have any reason to believe that that information
is incorrect?

DR TAGHAVI : No. | do not have the information on the
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acreage right now, unless you point ne to the actual acreage
that would go along with this punping report in here.

MR. MALONEY: Do you not know as we sit here today the
approxi nate acreage of irrigated lands in the Upper Valley
in 19977

DR. TAGHAVI: | do not know the exact anmount, no. But
approxi mately 40,000 for round nunbers is about right.

MR. MALONEY: Thank you.

Now, you are --

DR TAGHAVI: M. Maloney, | have not exami ned the
t ownshi p ranges.

MR. MALONEY: | am asking you to go over to the board
and exani ne them see what plaintiff's exhibit was.

MR. OBRIEN:. That will probably use up your whole ten
m nut es.

MR. MALONEY: He can exanine while | am examnmi ning M.
Scal mani ni questions. W asked that these townships be
identified by the Agency in an order before this Board, and
it was refused.

H O BROMW: M. Mloney, sir. Exanmine him

MR. MALONEY: | am exanmi ning M. Scal manini.

Now, M. Scalnmanini, let's go take a quick | ook.

Excuse me, am | pronouncing your name right?

MR. SCALMANI NI :  No.

MR MALONEY: Scal |l am ni?
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MR. SCALMANI NI :  No.

MR. DONLAN:  Scal mani ni .

MR. MALONEY: M. Scal mani ni, when you did your
hydrographs -- let's | ook at Key Issues 1 and 2 in the
hearing notice. These are the key issues. These are not
all the issues but the key issues. No. 2, you did not take
i nto account senior vested water rights in your hydrographs
did you?

MR. SCALMANINI: Basically, | neither took theminto
account nor ignored. Hydrographs are plats of water |evels

MR. MALONEY: (njection. Nonresponsive.

H O BROMWN: G ve a yes or no answer.

MR, SCALMANINI: | don't know how to do that, sir.
| plotted hydrographs for 30 years and |'ve never taken
into account water rights. They are sinple plots of
neasured water levels in wells.

H O BROM: Is that a no?

MR. SCALMANINI: | guess that is a no, no.

MR. MALONEY: The answer, | guess, is no.

H O BROMWN.  Yes.

MR. SCALMANINI: That is what | just said.

H O BROM: Yes, it is no.

MR. MALONEY: Now, in those hydrographs you did any
determination as to whether or not there was harmin the

Upper Valley after senior vested water rights were taken
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into account, did you, yes or no?
MR. SCALMANINI: | could interpret the hydrographs.
MR. MALONEY: Yes or no?
MR, SCALMANINI:  Yes. | could make that
det ermi nati on.
MR. MALONEY: But you said you didn't take into account

seni or vested water rights?

MR. SCALMANINI: I n preparing the hydrographs, that is
correct, | did not. But the rest of the answer is that.
Yes, | did. | was able to interpret the hydrographs to show

a lack of harmto so-called, what did you call them senior
vested water rights.

MR. MALONEY: Wit a second. Let's just get the right
words. Let nme find them They call them --

MR. SCALMANINI: Persons with senior water rights
downstream of --

MR. MALONEY: Protect senior water right holders, the
seni or water right holders. Then they speak in terns of
seni or water rights downstream

MR. SCALMANI NI :  Wich one do you want ne to respond to?

MR, MALONEY: Well, the first one.

Did you take into account when you were determ ning
harmt he nature and extent of the senior water rights
downstream of the Nacim ento Reservoir?

MR SCALMANI NI : | took into account the correl ative
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wat er rights of punpers fromthe --

MR, MALONEY: What does correlative have to do with
seni or vested --

MR. DONLAN:.  Obj ect.

H O BROM: Hold it a mnute. Everybody settle down.
Take a deep breath. And | amgoing to give you an extra
couple of mnutes here, and you can nmake sure you get your
guestions in on tinme. W have been interrupting you, and
you can have an extra two minutes in the tine, M. Ml oney.
I amgoing to ask you to speak one at a tine.

Is there an objection on the floor?

MR. DONLAN: |I'mobjecting to the question. He is
calling for a legal conclusion. W have been through this a
nunber of tinmes. | think M. Scalmanini is attenpting to
answer his question, but |I think M. Ml oney is attenpting
to back himinto a box, and | don't think that is fair.

H O BROMW: M. Maloney is trying to hurry his
guesti ons because he has a limted tine.

Try to respond as quickly as you can.

Ask the question again. Tinme starts now again.

MR. MALONEY: Did you take into account when you
prepared the hydrographs any harmto senior water rights
downstream of Nacimento? And | only want -- and | will now
show you what the water rights of the senior water rights

are downstreamif you don't know what they are.
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H O BROMWN. You want a yes or no answer?

MR. MALONEY: Yes.

MR, SCALMANINI:  Go ahead and show ne what the senior
wat er rights are downstream

MR. MALONEY: Best estimate is shown on potential water
use, the drainage basin boundaries, subject to nodification
by our research of the titles called the potential water use
ar ea.

Did you take into account all the water rights that an

area m ght have when you prepared the hydrographs, yes or

no?

MR. SCALMANINI: | lost that question

MR. MALONEY: Pl ease answer that particul ar
qguesti on.

MR. SCALMANINI: I n preparing hydrographs | did not
take into account water rights. They are sinple plots of
water |evels versus tinmne.

MR. MALONEY: You did not take into account any harmto
t hose when you prepared hydrographs, too; is that correct?

MR. SCALMANINI: | interpreted the hydrographs
regarding harm | did not take into account harmin
preparing the hydrographs.

MR. MALONEY: Thank you

M. Taghavi, could you -- this data we tried to get out

of the Agency in our notion for data -- tell me exactly how
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many acres, according to your best estinate, were punped
based on the data that was supplied to the Agency during the
year 19- -- excuse ne, supplied by Agency to us during 1997
in the Upper Valley?

H O BROMN: You nean acre-feet?

MR, MALONEY: In acre-feet.

DR TAGHAVI: Based on the exam nation of exhibit --

MR. VIRSIK: That is Salinas Valley Protestants'

Exhi bit 6.

DR TAGHAVI: Based on the Exhibit 6 of the Salinas
Val | ey Protestants and exam nation of the map, the
approxi mately 178,000 acre-feet has been reported as punped
wat er during that period, 1997.

MR. MALONEY: There is approxinmately, according to your
testimony, 40,000 acre-feet of irrigated |and?

DR TAGHAVI: Well, in fact, | checked ny records and
there is approximtely 47,000 acres of irrigated |and.

MR, MALONEY: That is fine.

In asking this question, your Honor, | amin no way
wai ving our Steiny objection to this data that we have to
rely on in these proceedings.

Just let ne consult with my coll eagues.

I amnot quite sure howto offer this testinony, offer
this cross-exanination. M/ expert or | should say

Protestants' expert is in disagreenent with the percol ation
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anal ysis that M. Taghavi offered. He does not believe that
there will be that nuch conflict in the percol ation
analysis. | think I mght want to ask nmy expert the
ulti mate why question on that.
H O BROAN: One question to ask hinf
MR. MALONEY: One question, your Honor
H O BROM: Ask the question and | will see if 1"l
permt it.
---000---
DI RECT EXAM NATI ON OF SURREBUTTAL EVI DENCE CF
SALI NAS VALLEY PROTESTANTS
BY MR MALONEY
MR. MALONEY: Do you think there would be any
difference in the percolation rates that you perforned and

the percolation rates that M. Taghavi has reference to, M.

Pyl e?

H O BROMW: | will permt one question

MR, PYLE: | don't believe so, but I would like to see
anal ysis of both. | have heard just a critique w thout any

backup, so | would like to see an analysis of that.

H O BROM: | amsorry, | can't hear you

MR. PYLE: | don't believe there is going to be any
di fference, any significant difference, in the percolation
but | haven't seen analysis presented by M. Taghavi to that

effect, so |l would like to see that performed so | can make
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that determination. Right nowit is just a comrent.

H O BROM: W will accept the first part of your

guestion, but I amnot going to bother this hearing with an

addi ti onal anal ysis.

That takes care of rebuttal. Now we have one nore

i ssue, on this right here.
MR, MALONEY: Right.

H O BROWN: NMs. Lenni han.

M5. LENNIHAN: | amsorry, M. Brown, | didn't get an

opportunity to do any cross of M. Pyle. | wonder if

m ght have a few questions, given the length of tine already

t aken.
H O BROMAN. Yes, you may.
MS. LENNI HAN:  Thank you.
---00- - -
CRCSS- EXAM NATI ON OF SURREBUTTAL OF
SALI NAS VALLEY PROTESTANTS
BY EAST SI DE ALLI ANCE
BY MS. LENNI HAN
M5. LENNI HAN:  Just a few questions, M. Pyle.

My perspective on this may be sonewhat sinpler.

Am |

correct in understanding that the analysis that you did that

is reflected in the Protestants', Salinas Valley

Protestants' Exhibit 50, is based on 110,000 irrigated acres

in Upper Valley and Forebay; is that correct?
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MR, PYLE: That's correct.

M5. LENNIHAN: Are those acres that are currently
irrigated?

MR. PYLE: Yes. Those are currently listed as
irrigated on the assessor's rolls.

MS. LENNI HAN:  Assessor's roll

And the source for the demand nunber, the four
acre-foot per acre water duty nunber used, what is that?

MR PYLE: That is the estinate based on what we

bel i eve to be the maxi mum possi bly punped or used by any of

the Protestants for whatever crop they choose to use and
substantiated by the existing punping, the GEM5 data that
was just discussed here, the 178,000 acre-feet per year

M5. LENNI HAN:  When you use a water duty nunber in

your work at Stetson Engineers for vineyard operations, do

renmenber correctly that you said it was about 1.5 acre-feet

per acre?
MR. PYLE: Sonething |ike that, yeah

M5. LENNIHAN: So the four acre-foot per acre nunber

that you used in this analysis in Exhibit 50 is based upon a

max nunber it could be possible for those 110,000 acres;
that correct?

MR. PYLE: That's correct. It was also ny
under standi ng that we were performng this analysis for

really that amount of water used regardl ess of acreage.
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other words, it becane vineyard then -- or if the vineyard
expanded and the acreage expanded and the water use was for
vi neyards, then the water duty would drop but the acreage
woul d i ncrease. But the anpbunt of water punped woul d renmi
approxi mately the sane.

M5. LENNIHAN: So if | understand you correctly, the
assunption that underlies, one of the assunptions that
underlies the analysis in Exhibit 50 is that there is an
entitlenent to four acre-feet per acre regardl ess of the
type of use or nunber of acres; is that correct?

MR. PYLE: Entitlenent, | don't know.

MR. MALONEY: (Objection. Water rights' term

M5. LENNIHAN: Let ne rephrase it in order to conform
to the objection

Is it correct then that one of the assunptions
underlying your analysis reflected in Exhibit 50 is that
there is a flat amount, flat assunption, four acre-feet per
acre, regardless of type of crop or the number of acres?

MR, PYLE: No. It wouldn't be four acre-feet
regardl ess of the crop or acreage. It would be probably
nore accurate to say that the gross water punped woul d be
440,000 acres roughly for this analysis only, regardl ess of
the acreage or crop

M5. LENNIHAN: So the assunption of the water duty at

four acre-feet per acre or the assunption of 110,000 acres
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either could vary fairly widely; is that correct?

MR. PYLE: They could within the constraints of the
total water punped, yeah

MS. LENNIHAN:  You also testified this was based on
mont hly nunbers. And there is an issue raised about whether
that accurately reflected the timng of when water becones
avail able in a watershed such as this.

Is a nonthly analysis the best analysis to use for this
type of watershed?

MR PYLE: | amnot sure that it is. Unfortunately, we
normal |y do our surplus water analysis on a daily basis.
However, the Agency only provided this limted nonthly data.
So this is all we had to work with.

M5. LENNI HAN:  And one just final question

You said that you did not take into consideration
anything that would occur with the water after it flowed
past Sol edad. So did you not |ook at whether the water went
to percol ation or ocean outflow or what happened to water
after it went past Sol edad?

MR PYLE: No. It sinply defined that as surplus fl ow
avai | abl e for storage.

M5. LENNI HAN:  Thank you.

MR MALONEY: Your Honor

H O BROW. M. Ml oney.

MR MALONEY: One comment to rehabilitate our w tness.
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There is an agreenent between our office and the County of
Mont erey which substantially reduces the irrigated acres in
the Upper Valley closer to the 40,000 |evel.

I am naking an offer that such an agreenent exists, an
| would be willing, in 1997, and | amnore than willing to
put that into the record, basically our letter and the
Agency's letter of this hearing. | do not have that
agreenent with ne. But that agreenent does show a | ot of
t he nunbers of usage existing in 1997 was substantially
hi gher.

Why that becones inportant for this record, it shows
that the actual punping in the Upper Valley was nuch cl oser
to four, four and a quarter. As the record now stands, it
|l ooks like it is 3.97. |If that is of any value, | would
offer to put that in the record in terns of this hearing.
amnot sure that it is.

MR OBREN First of all, totally inappropriate for
M. Maloney to give testinony as to what punping is or
isn't.

Secondly, | have no idea what letter he is tal king
about. He should have put it in the record in this
proceedi ng; he didn't. W have been through this sort of
situation before. | amgoing to object to whatever he is
proposi ng to do.

H O BROMN: (Objection is sustained

CAPI TOL REPORTERS (916) 923-5447
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MR. MALONEY: Thank you, your Honor.

H O BROMW: M. Bezerra, | mssed you. Do you have
any recross or rebuttal ?

MR, BEZERRA: No, | do not, M. Brown.

H. O BROMN: Thank you.

Now we are down to issue -- what is the report here?

MR. MALONEY: M. Hornbeck is one of the forenpst
geogr aphy experts in the world. He is highly published,
highly reported. And we are going to call himas a w tness
tomorrow. He has a unique series of knowl edge. He used to
work for a conpany by the name of Bud Antle when he was
growi ng up. He and his father worked for Bud Antle for all
of his lifein the fields. M. Hornbeck has his Ph.D. in
geogr aphy, and he has published nunerous books and publi shed
nunerous articles.

What his field of study has been is California. This
particul ar book relates to California history and the
di fferent changes that have occurred in California's history
since probably the 17th century up to the present tinme. W
are going to offer M. Hornbeck to give a nore clear
expl anation as to what the history of the Salinas Valley
is.

To that end instead of having that as the only witness,
| suggested to the other parties that we go through the book

and | make nmy offer of proof. And we only have a few pages
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that we have reference to. But | believe it would be a

viol ation of the Copyright Act to put in Xeroxes of only the
-- our copies of only the appropriate pages. So | am

of fering the whole book in evidence, and I will give a copy
of the book.

VWhat M. Hornbeck would testify to, the first key issue
that he would testify, fromall practical purposes the
m ssions of California were secularized in 1805 to 1810.
There is a whole series of calculations on which he bases
that. That becones inportant for us to argue that the 19-
-- in connection with the argunents in connection with the
1930 case resolving rancho rights.

| woul d assune that you woul d object to that testinobny
based on testinony -- the rulings throughout. However, he
does have that -- that is the first factual issue he would
testify to. The second factual issue that he would --

H O BROAWN: M. Mloney, are you presuming to call M.
Hor nbeck with regards to rebuttal testinony?

MR. MALONEY: Yes, rebuttal to M. -- | don't even want
totry. To M. -- to Tanimura & Antle's expert on history
that they have already put in the last 50 years. M.

Hor nbeck knows the | ast 50 years of Salinas Valley like the
back of his hand. He used to pick lettuce for Bud Antle as
a child grow ng up.

H O BROM: You want to call M. Hornbeck as a
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rebuttal witness tonorrow norning?

MR. MALONEY: Yes. | don't think we need to go into
all of this, because if we just look at the pages in this
book that we tal ked about beforehand, that is all the
testinmony that we would go into. | assune there will be an
objection to the 1805 testinony because it relates to the
fundamental issue of water rights that you don't want
evi dence on.

H O BROMN: \What stipulation are you suggesting may
circumvent M. Hornbeck's appearance?

MR. MALONEY: |If we can put Pages 46 through 57, 58
t hrough 59 and 60 through 61 into the record, | believe M.
O Brien and -- the whole crowd has an objection to this
being put into the record.

H O BROMW: So we are not going to resolve this
t oni ght .

MR. MALONEY: Maybe we can

MR OBRIEN. | think we can, M. Brown.

First of all, | don't have any desire to have to cone
back tonorrow and to force M. Ml oney to bring Prof.

Hor nbeck back here. | don't think that is really the
i ssue.

The issue is, nunber one, relevance to this proceeding.

And, nunber two, this is proper rebuttal to anything

presented during anybody's case in chief? He referred to
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M. Scal manini's testinony, but this docunent does not rebut
anything that M. Scal manini had to say. Furthernore, it is
not relevant in any key issue in this proceeding. It seens
to go in a general sort of way to issues relating to
historical water rights in the Salinas Valley, which | think
we have wisely steered away fromin this proceeding.

So, | think that document should be excluded on those
grounds, and the testinony of Dr. Hornbeck excluded on those
grounds. Having himhere to testify wouldn't change any of
t hose obj ecti ons.

H O BROM: How do you know what M. Hornbeck is going
to testify to? |Is it just this book here, what is in the
book?

MR. MALONEY: He is going to testify to one thing.

First thing is that the nission ceased to exist as sectarian
institutions in 1805, in his opinion. Then he is going to
testify to --

H O BROM: | don't see the relevance there

MR. MALONEY: That is the basis on which we are going
to assert our water rights.

H O BROMW:. It's not relevant to what we are doing
M. Mal oney.

MR. MALONEY: The second thing he's going to testify
to, contents of about six pages in this book that |I made

ref erence to.
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H O BROM: The first issue is not relevant, the |ast
si x pages that you --

MR. MALONEY: The six pages in this book that | nade
reference to tal ki ng about --

H O BROM: It is not relevant, the six pages 57, 58
59 and 607?

MR. MALONEY: No. Pages 46 through 57, 58 through 59,
Page 60 through 61. | think they m ght be appropriate. The
Board is totally capable of disregarding irrel evant
evidence, to put it in. And then if you disregard it, fine.
If you don't, that is fine, too.

H O BROM: | don't see what or whomyou are rebutting
here.

MR, MALONEY: We believe --

H O BROMN: That is not M. Scal manini

MR. MALONEY: -- we are rebutting him Because he only
of fered a very narrow picture of what's actually gone on
down in the Salinas Valley. That is the purpose of having
M. Hornbeck testify. There is a nuch broader picture that
has to be thoroughly understood in order to appropriately
determ ne the issues raised in this application

H O BROMW: | amsorry, M. Mloney, | don't agree
with that.

Do you have anything further on this?

Ms. Lenni han.
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M5. LENNIHAN: | actually just was going to join in the
obj ection and note, as you may have already seen, Hearing
O ficer Brown, that the content of the pages cited predates
substantially the testinony that was adduced from M.

Scal mani ni .

H O BROMWN. Ckay.

M. Donl an.

MR. DONLAN: | join in that as well.

H O BROMN: Do you have any other w tnesses?

MR. MALONEY: No. The only thing we would like to do
is make sure we get two or three nore exhibits in, and then
we will be through.

H O BROMWN. Can you get those exhibits in possibly
toni ght ?

MR VIRSIK: It neans that we will npve to adnmit
exhi bits that we have al ready used, the ones used on
rebuttal .

H O BROMWN: Let's get our specific exhibits,
specifically then.

MR. VIRSIK: There are two exhibits. Specifically
Exhi bits 6 and 50. Six was one we declined --

H O BROM: Six?

MR VIRSIK: Six is a listing of the southern land's
wat er consunpti on.

H O BROM: Right. And Exhibit 50.
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MR VIRSIK: Fifty is M. Pyle's anal ysis.

H O BROMWN:  Ckay.

MR VIRSIK: | don't think I need to explain; those are
the two exhibits.

H O BROM: You want those two additional exhibits
admitted into evidence.

Are there objections to 6 and 50 being admitted into
evi dence?

MR. O BRIEN: Subject to the objections | have
previously stated regarding M. Pyle's rebuttal testinony,
| don't have any further objections to 50, and | have no
obj ections to 6.

H O BROM: You are on the record with that, M.

O Brien

Ms. Lenni han.

M5. LENNIHAN: | would just like to joinin M.
O Brien's objection

MR. DONLAN: | believe | joined in that already.

H O BROM: | amgoing to adnit those two and give it
t he wei ght of evidence.

MR OBRIEN. M. Brown, there is one nore exhibit
matter | just wanted to clarify. | nade a decision the
other day not to require M. Maloney and M. Virsik's
clients to hold over. W agreed that | could submt sone

deposition transcript. Frankly, having had the opportunity
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now to exani ne several of his witnesses today, | don't think
| any longer need to subnit those transcripts. They are
already in the record, portions of a couple of those
transcripts.

So | amgoing to withdraw that particular request. M.
Bezerra | know had sone interest in possibly submtting M.
Duf l ock' s deposition, so | would defer to himon whether we
needed to subnit that. | amgoing to withdraw ny request.

H O BROMN: Thank you, M. O Brien

MR VIRSIK: If you could clarify if you are talking
about everybody's -- all of the Salinas Valley Protestants’
exhibits that you have referenced. You are offering to
wi t hdraw t hem al | ?

MR. O BRIEN: The ones that have gone into evidence are
inthe record. | was going to additionally subnit full
copies of the depositions of M. Indelicato, M. Petrovic,
Ms. Dufl ock and M chel Orradre.

I no longer feel the need to subnit the full deposition
transcripts, but I would Iike for the docunents that are in
the record, have been adnmitted as exhibits already, to
remain in the record

H O BROM: Al right.

M. Bezerra.

MR BEZERRA: Yes, M. Brown. W would like to submt

the entire deposition of Margaret Duflock as an
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exhibit. And we will mark it as Rosenberg 19. | do not
have it here. | can get it and provide the parties with
copies. And it would be subject to whether or not M.
Virsik or M. Maloney agree to accept that. W obviously
don't have the witness here to testify to that.

H O BROM: Tell ne again what you wish to do.

MR. BEZERRA: The deposition of M. Duflock contains
sonme di scussion of Rosenberg Ranch and Ms. Duflock's
under st andi ng of what rights she may or nmay not have in that
ranch. | believe there is excerpts of the deposition in the
record, but we want to have the entire deposition in so that
we can refer to it in our closing argunment brief.

MR VIRSIK: My | respond to the statenent?

H O BROWN: Yes, M. Virsik.

MR VIRSIK: | don't have any problemwith M.
OBrien's partial withdrawal, if | may call it that, of the
entire exhibits. | am however, going to object to putting

in the entire transcript of Ms. Duflock. O course, M.
Rosenberg had the opportunity to append that as his own
exhibit if, in fact, he wanted to do that. The Agency did
submit a portion. He can have that portion.

| understand he wants to do that, but procedurally |I am
not sure what he gets to if |I sonehow waive it.

H. O BROM: Your concern --

MR VI RSI K: | am done, sir.
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H O BROM: Your concern with the identification of
t he Rosenberg properties?

MR. BEZERRA: Yes.

H O BROMN: You have really covered that issue.

MR. BEZERRA: Thank you, M. Brown.

The reason | rise on this point is that when M.
Duf | ock was excused yesterday, | essentially thought I
didn't need to object to that or to say anything about that
because the entire deposition transcript was going to cone
in. It is not at this point -- | think in light of today in
particular and the | egends and that sort of thing, | think
that it's probably accurate. So if M. Virsik is willing to
stipulate that is probably sufficient.

MR. VIRSIK: He is wthdraw ng?

MR BEZERRA: | will withdraw the offer of that
exhibit.

H O BROW: Fi ne.

Does that cover all the exhibits now? | think we are
cover ed.

MR VIRSIK: | believe it does.

MR. DONLAN: | will be sending M. Virsik a letter

regarding the direct oral dismssal of M. Scalmnini to
conformit with the, | guess, the nodified version of his
witten testinony, and | will do that within the next day or

two. And | assune we are on the sane page on that so |
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don't anticipate any problem

M5. KATZ: If we can just get that in the record before
it closes.

MR. VIRSIK: The only issue is to nake sure we don't
have any further problens with the Rosenbergs, to make sure
that all -- and actually with Ms. Lennihan's clients in a
separate but related issue

We just want to nake sure that all exhibits that do go
in contain the | egends and footnotes that we have spoken of.
If you keep the record open so we nake sure we do that in
sone senilegible way. | think that is the only other
t hi ng.

MR. DONLAN. Wen do you anticipate closing the record?

H O BROMW. W wll get to that.

MR. DONLAN: | would like to remind M. Ml oney and M.
Virsik that they had prom sed col or copies of these
exhibits. | would like to --

MR. VIRSIK: Those will be provided through M. Pyle's
of fice.

MR. MALONEY: And revised Exhibit 1A

MR VIRSIK: M. Mloney rem nds ne there appears to be
one matter, one ruling that was not resolved, a question of
wi thdrawi ng, if | understand the question, of withdraw ng
the --

Was it the reservoir questions? |If | can let --
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MR. MALONEY: The reservoir questions were going to

have copies -- ny understanding we were going to have copies
after lunch. | mght have m sunderstood that. | would
prefer we wait until -- and not put the pressure on the

reporter, of her sending themto us and we maki ng
appropriate coments after we have a conplete transcript.

These are the reservoir questions raised in
cross-exam nation of M. Merrill. | my be confused on
this, but I thought we were going to |l ook at transcripts on
that. We were very concerned about the | anguage in that
transcript, and I can't exactly renmenber what it was at the
tinme.

MR O BRIEN. M. Brown.

H O BROMN:. M. OBrien.

MR OBREN | believe the way we resolved that, |
stipulated to withdraw nmy question as to whether there were
permits for the reservoir. As | understood that, that was
resol ved.

H O BROM: That is correct. That is ny recollection.

MR. MALONEY: | didn't agree. | wanted to see the
transcript, the questions that followed after that
statement. | amnot sure what was actually said in that. |
know that's a very great deal of concern to our client.

H O BROM: He has withdrawn it. It is not an issue.

MR. MALONEY: The questions that follow afterwards are
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what | am concerned about. That is why | want to see the
transcri pt
MR OBRIEN | offered to withdraw, and that is what

did. That one question and answer was stricken, whether

permits for the reservoir. | amnot going to restrike
anything else. It seens to ne that he didn't object at the
time. We ought to just close out the record. | think we

have gone the extra mle in trying to acconmpdate M.
Mal oney's concern on this issue.

MR. MALONEY: | didn't object at the tine, as | stated
this morning, | had the right to cross-exam ne on the
issue. That is the problem that this particul ar piece of
information is going to go on the Internet for the whole

worl d. Suggestions coming fromthe County of Monterey that

we are doing something illegal. W don't think we are doin
sonething illegal. W can put on evidence to prove that.
H O BROM: | amsatisfied with M. OBrien's

wi t hdrawal of the question.

MR. MALONEY: Can | ask one question? WII that be
marked in the transcript, exactly where the w thdrawal
occurred?

(Di scussion held off record.)

MR. MALONEY: So we can enter into a stipulation so it

doesn't appear in the public transcript. | was not allowed

to cross-exam ne on that.
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H O BROM:. M. OBrien

MR O BRI EN: | honestly don't know what the problem
is. It has been stricken fromthe record. It can't be
cited in this or any other |egal proceeding. Wat sonmeone
decides to post on the Internet, we have no control over
that. | don't think there is anything el se we can do about
t hi s.

H O BROM: | agree. | agree. That is my ruling

Let's nove on.

In conclusion then, | was going to allow closing
argunent. But | have changed ny nmind on that. W wll have
any closing argunment will be included in the subm ssion of
briefs. | will allowwitten briefs to be submitted, six
copies of the brief, with a proof of service nmust be
recei ved by the Board and served on the parties by 5:00 p.m
Fri day, August 25th.

Persons who want to file a response brief may do so.
Si x copies of the response brief with a proof of service
nmust be received by the Board and served on the parties by
5:00 p.m Friday Septenber 15th.

And the administrative record will close at 5:00 p.m
Fri day, Septenber 15th.

The Board will take this matter under submission. Al
parties who participated in this hearing will be sent notice

of the Board's decision on this matter and any forthconi ng
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Board nmeeting during which this matter will be

consi der ed.

I would like to thank all of you for the fine way you

have conducted yourself, the professionalismof the

attorneys and the w tnesses.

This hearing is adjourned.

2 3 » 2 3

O BRI EN: Thank you, M. Brown.

MALONEY: Thank you, your Honor.

LENNI HAN:  Thank you, M. Brown.

BEZERRA: Thank you, M. Brown.

DONLAN:  Thank you, M. Brown.

VIRSI K:  Thank you, M. Brown.
(Hearing adj ourned at 4:50 p.m)

---000---
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